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IN THE 


3Smteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 


No. 7077 


Bettie Bruffy, et al., Appellants , 


v. 

Gibbs L. Baker, et al., Appellees. 


BRIEF FOR APPELLEES. 


STATEMENT OF THE CASE. 

The appellees in this case rely upon the Court’s 
Findings of Fact, Record, pages 42-53, as a correct and 
proper statement of the facts. 

The appellants’ brief in this case makes no pretense 
of conforming to the rules of this Court, relating to 
the Brief for Appellants (Rule 8, Secs. 3 to 3e, inch). 
On pages 1 to 11 of the appellants’ brief there is what 
purports to be a statement of the case. That entire 
statement is filled with inaccuracies, misstatements of 




the facts proven, and statements of matters as facts 
upon which no evidence was offered, and erroneous 
conclusions both of fact and law. 

The burden of proof of fraud rests upon the plain¬ 
tiffs, and the proof offered must be clear, unequivocal 
and convincing, and such as to leave no reasonable 
doubt upon the mind of the Court, and the burden of 
proof upon the plaintiffs is not satisfied by mere pre¬ 
ponderance of evidence. 

Hern v. Northeastern Mutual Marine Insurance 
Company, 87 U. S. (20 Wall.) 488; 

Campbell v. Northwest Eckington Improvement 
Company, 229 U. S. 561; 

United States v. Maxwell Land-Grant Company, 
121 U. S. 335; 

Philippine Sugar Estates Development Com¬ 
pany . Ltd. v. Government of the Philippine 
Islands. 247 U. S. 385; 

Southern Development Company v. Silva. 125 
U. S. 247; 

Eureka Dairy Company v. McSween, 37 D. C. 
App. 1, at p. 8. 

PROOF OF RESALES. 

Throughout the appellants’ Statement, there is fre¬ 
quent reference to “faked resales,’’ and it is evident 
that the appellants rely largely upon these “faked re¬ 
sales” to show the alleged fraud practiced upon them. 
The burden of proof was upon the plaintiffs below to 
affirmativelv sustain their allegations as to these 
“faked resales.” 

There was no proof offered by the plaintiffs tending 
to show that anv of the resales referred to were false 
or “faked.” The appellants’ own evidence confound 
such a theorv, and to the contrarv the testimonv 

• 7 •> • 



3 


of the appellants’ witnesses bristles with evidence that 
resales of lots were made for purchasers by the Reid- 
ford organization. The Plaintiffs ’ three Exhibits 
“M”, “N” and “0”, (Rec. pp. 199-201) show three 
resales made by them of lots purchased by the appel¬ 
lants. Mrs. Brutfy testified: 


“He (sales agent) said he sold them lots, you 
know, and then we would buy more lots; and I 
thought it was a good investment, and he was so 
prompt in selling them and returning the money 
and the profit.” (Rec. p. 65, lines 5-8) 


Witness further testified that she did not know 
whether as a matter of fact the lots were resold but she 
took their word (and also their money) for it. She 
also testified: 


“There came a time when I complained to those 
gentlemen about resales not being made promptly. 
My husband and myself got after them, after Mr. 
Robertson. He said he was going to resell certain 
lots in 60 days and he didn’t do it, and we asked 
them to do that; and then thev went and sold the 
lots; thev said thev sold them.” (Rec. p. 65> lines 
15-20) 

William H. Olmstead, plaintiffs’ witness, testified: 

“I know of resales that were made; that is Mr. 
Reidford handed out checks to take out and said 
resales had been made * * *. I do not, of my own 
knowledge, know of any resales being made. I 
made two resales myself while I was there but they 
didn’t go through. Mr. Reidford would not let 
them go through. (Rec. p. 85, lines 10-18) 

Marshall A. Martin, plaintiffs ’ witness, testified that 
Reidford in his sales talks to the agents said: 

“Then after Mr. Baker’s property was sold, or 
a greater part of it, and got going, he would then 
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begin his resales for the investors, and he did. He 
started making a few resales, * * (Rec. p. 89, 
lines 11-14) 

And again: 

“I know of resales that we thought at the time 
had been made; do not know who made them, be¬ 
cause Mr. Reidford would come to the closing 
men—these fellows in the booths, called closers 
* * *. He would give us bovs resale checks and a 
release for the different clients and he would de¬ 
liver those resale checks in person. I was present 
in the office when he gave the checks. He had a 
stack of checks that he give out to the different 
clients and different fellows and also gave them a 
release of the equity in the lots so that they could 
sell them to somebody else. I saw some of the 
checks delivered * * *. (Rec. p. 90, lines 7-18) 

“I would keep on working on them trying to get 

all these sales I could for evervbodv I had in- 

•> •> 

volved, and so they came through one here and 
one there; I have several in mind * * V’ (Rec. p. 
91, lines 1-3) 

He further testified that he was paid commissions 

“* * * on sales and resales both. One time a 
resale came Mr. Reidford said: I did not get any¬ 
thing out of this, and vou should not have anv com- 
mission; and I said : it is not mv fault if that resale 
was made without any commission and he paid me 
a commission. He was verv fair about it; that was 
on a resale;” (Rec. p. 91, lines 12-17) 

Robertson, plaintiffs’ witness, testified that he did 
not know, of his own knowledge, of any particular re¬ 
sales having been made, but he did know of resales be¬ 
ing made by being informed they had been made. The 
checks went out to the owners of the lots. (Rec. p. 95, 
lines 16, etc.) 
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Mrs. Meeks, plaintiffs’ witness, testified: 

4 ‘Two resales were made for me and I was paid 
$60.00 profit on those supposed resales, I think. 
There was one made and they brought me out a 
check when my husband was in the hospital and 
they told me that would help pay on the hospital 
bill; then they made a resale for me.” (Rec. p. 
99, lines 28-32) 

i 

And again: 

“I said these lots were to be resold for mv ac- 

! * 

count within 30 days and two of them was. * * *” 
(Rec. ]). 102, lines 28-29) 

Plaintiffs’ witness, Annie May Propps, testified: 

“* * * Mr. Reidford had me stand up in the room 
and he said; this is a lady I made a resale for. 
They had already given me a $50.00 sales check 
for the sale of my lots * * *. This resale had been 
made some time in April in Mr. Reidford’s office.” 
(Rec. p. 168, lines 11-17) 

The plaintiffs’ witness, Margaret Lavinia Downey, 
testified: 

“I made two purchases; one resale was made 

for me bv Mr. Kahler. Mr. Price told me about 
* 

my resale. He paid me in cash money * * * $135.” 
(Rec. p. 168, line 33; p. 169, lines 1-4) 

The plaintiffs’ witness, John W. Taylor, testified: 

“I went to Mr. Baker’s office to ask about the re¬ 
lease of some lots that had been resold, and also to 
mention some resales to him * * *. There was a 
resale. Mrs. Taylor bought four lots in the begin¬ 
ning and in a very short time they had resold two 
of them; payment was received following those re¬ 
sales by Mrs. Taylor.” (Rec. p. 169, line 25, to p. 
170, line 3.) 
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There is not an iota of evidence to show that anv of 
these various resales were not made. All of the above 
cited evidence as to resales was the appellants’ own 
evidence, and, we submit, that it fails not only to show 
that the resales made were “faked”, but shows that re¬ 
sales were made, the money paid to the original pur¬ 
chasers therefor, and commissions paid to the sales¬ 
men on the resales. The plaintiffs have failed to meet 
their burden of proof as to these resales. 

OTHER OBJECTIONS TO APPELLANTS’ STATE¬ 
MENT OF THE CASE. 

The appellants state on page 2 of their brief: 

“* * * It is considered best, for the convenience 
of the Court, to set out in this brief a description 
of the respective written documents offered in evi¬ 
dence and/or a part of the record in sequence of 
time.” 

Then follow twenty-two numbered paragraphs. These 
numbered paragraphs in many instances fail to fully 
inform the Court as to what the actual circumstances 
of the various matters referred to were. Manv of the 
matters referred to are incomplete and do not give the 
Court the correct picture, and there are many state¬ 
ments of facts contained therein that are without any 
foundation whatever in the record and in contradiction 
of the Court’s Findings of Fact. 

Paragraph (1) of appellants’ Brief (Brief, p. 2) does 
not state the full facts with regard to the “Kemp” 
mortgage. The facts in relation thereto appear in the 
lower Court’s finding 11. (Rec. pp. 51 etc.) 

In paragraph (2) of appellants’ Brief (Brief, p. 2 1 />) 
the appellants state, without giving any reference to 
the evidence: 
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“ * * * which Manhattan Beach Company had 
been engaged in the selling of lots under a system 
known as ‘Lunch and Lecture System’ and/or 
‘Culver System’ and which company had gotten 
into difficulties with the ‘law’ because of the prom¬ 
ises of ‘resale’ in the same manner as the instant 
suit.” 

This statement is unfair in that there is no evidence 
that that Company had any difficulties with the “law”, 
in the criminal sense. The case of Ilill v. Marston, 65 
App. D. C. 250, referred to by appellants, shows a dif¬ 
ferent theory and state of facts from those of this 
case. No proof was made to show that any of the de¬ 
fendants ever heard of that case or of the Manhattan 
Beach Company’s method of doing business until Au¬ 
gust, 1933. 

In the last paragraph on page 2 1 /-> of their Brief the 
appellants refer to the indictment of “Reidford, Price, 
Robertson and two other salesmen” 

“for alleged misrepresentation, etc., regarding 
false promises of resale to prospective purchasers 
at North Beach Park.” 

There is no evidence that Price and Robertson were 
indicted at all, nor anv evidence to show for what Reid- 
ford was indicted. If his indictment was material, it 
should have been proven in the course of the case. 

_ _ j 

There is no evidence that Reidford, or any others in¬ 
dicted with him, were ever tried or convicted. 

Paragraph (8) of appellants’ Brief, page 5, is filled 
with misstatements of facts and erroneous conclusions. 
They bring out that the receipt given the Bruffys on the 
25th of May, (Rec. p. 186) differs from the contract of 
the 27th of May, (Rec. p. 185) in that the location of 
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the enumerated lots, but not the number of lots, varies 
in the two documents. Reference to the plat of the 
property (Rec. p. 15) shows that all the lots on both 
receipt and contract were situated near together in the 
same location. If there be fraud behind these changes, 
the burden of proof is upon the appellants to show it 
before anv action can be taken bv the Court. The ap- 
pellants admit they agreed to buy some lots. The ques¬ 
tion then arises whether if fraud be shown in making 
these changes, should the entire contract be rescinded 
or should it be reformed to show the actual agreement 
of the parties! Certainly if the variation be mistake 
without fraud, there can be no cancellation by the 
Court, but onlv reformation of the contract to include 
the lots agreed to be purchased. 

The fact is, that the Bruffys had no complaint to 
make about the lots enumerated in the Contract of 
May 27th. They had both the receipt and a copy of the 
contract by June 3rd, 1933, (Rec. p. 188) with the ap¬ 
parent variation. Mrs. Bruffy’s testimony on cross- 
examination indicates clearlv that the agents told her 
at the time the contract was executed that there had 
been a substitution in the lots (Rec. p. 68, lines 24-31). 
She signed and accepted the contracts without protest. 
This statement does not comport with her testimony 
(Rec. p. 62) that the lots covered by the receipt were 
the ones she bought. 

This issue of the variance between the receipt and 
the contract was one that was first raised bv counsel 

•j 

and never by the appellants themselves. It arose from 
the counsel’s beating the bushes to flush new issues. 
The Bruffys never raised any objection to the contract 
of May 27th until the lawyers hit upon the mare’s nest 
and included it in their bill (Rec. p. 3 (c); Rec. p. 4, 4). 
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Their refusal to carry out their contracts with Baker in 
November was based solely upon Reidford’s failure to 
resell the lots for them. 

The appellants lay great stress upon the variation 
between the receipt of May 25th and May 27th and in¬ 
sist that that variation in itself constitutes fraud. They 
do not, however, attempt to show any damage, or that 
the lots enumerated in the contract w^ere less valuable 
than those enumerated in the receipt, or that the Bruf- 
fys would not and did not accept the lots as set forth in 
the contract as a full compliance with their agreement. 

It is presumed that the appellants rely upon the gen¬ 
eral statements of Mrs. Bruffv on direct examination, 

v I 7 

(Rec. p. 62, lines 2, etc.) to show that these variations 
between the lots enumerated in the receipt of May 25th 
and those enumerated in the contract of May 27th were 
not authorized. These statements must be considered 
together with her cross-examination. (Rec. pp. 68-69) 
When asked on cross-examination what was the differ¬ 
ence between the receipt and the contract, she replied: 

4 4 Now the way we bought down there, we was in 
the automobile and thev had cut a kind of half-way 
street through there and we bought all on that side, 
thirty some lots; now that is what we did. Them 
other four lots we bought, and they was not in the 
big quantity we bought wdien we paid that 
$6,000.00; was with Mr. Bruffv when he signed the 
contract of May 27; was alwavs with him. I don’t 
remember that I had not paid money on these 
same lots contained in the contract called to her 
attention; I don’t remember. My husband was 
taken sick, and I could not—I reallv don’t know. 
There was none of them lots sold that I paid 
$6,000.00 for. I am not claiming that I got a con¬ 
tract for 39 lots in them $6,000.00 we paid. 
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“The witness was asked the question: Now 
this contract dated Mav 27, signed bv Mr. Bruffv 
contained a very large number of lots; lots 1 to 8, 
block 57; lots 9 to 16, block 56; lots 1 to 16, in 
block 46; lots 1 to 5 in block 47; and lots 22 to 32 in 
block 47 ? The witness continued: Now let me tell 
you exactly how it is as far as I can remember. We 
bought the $6,000.00 first, and them was all them 
lots, 30 lots, as far as I can remember, and then the 
next big lot we bought, we bought on the river 
front, bought eight. If there was any change—no 
I really didn’t know one lot from the other; they 
didn’t point them out. We was buying lots.” 

She bought “all on that side of the street,” but the 

Court is not advised as to the meaning of “that side of 

the street.” A glance at the plat of the property 

(Rec. p. 16) shows that Blocks 47 and 57 are not on the 

same side of anv street. In view of her statement that 

•> 

she “reallv did not know one lot from another” and 
the other evidence quoted, how can it be said that the 
receipt correctly showed the lots agreed to be pur¬ 
chased rather than the contract? 

There was no direct evidence as to the values of anv 

* 

of the lots involved. The lots appearing in the contract 
and not on the receipt were on Chestnut Street where 
her nephew Martin had recommended the purchase 
(Rec. p. 88). Chestnut Street was one of the two 
streets that Baker had contracts with Reidford to im¬ 
prove and one that was improved (Rec. p. 155). 

We submit that on this point the appellants utterly 
failed to meet the burden of proof upon them to show 

anv fraud or even anv facts from which the Court could 

* * 

reform the contract. 

Appellants’ paragraph (16), page 8, of the Brief, 
refers to the “Shorb Mortgage,” but does not show 
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that there was a release clause in the mortgage for lots 
purchased which adequately protected the plaintiffs. 
There are many other objections to these paragraphs 
of the appellants’ brief which will appear from our 
further argument. 


FIDUCIARY RELATIONS. 

We presume from the cloudy argument of the appel¬ 
lants’ Brief, pages 11 to page 20, that the appellants’ 
contention is that there was a fiduciary relation be¬ 
tween the original plaintiffs and the defendants and, 
therefore, the contracts between them were void, 
though it is not clear upon what basis this contention 
rests. (9th Assignment of Error, Rec. p. 56) The 
Court below had the benefit of seeing the witnesses. 
The appellants fail to bring to this Court’s attention 
the fact that the lower Court found as a fact (Rec. p. 
49, sec. 7): 


4 ‘There was no confidential relationship exist¬ 
ing between the plaintiffs and the defendant Gibbs 
L. Baker or his agent, or any of the other defen- 
dants. One of the agents, however, who took part 
in the negotiations between Reidford and the 
plaintiffs, was one M. A. Martin, a nephew of Mrs. 
Bruffy. 




Nor did they refer to the lower Court’s opinion, in 
which appears the following (Rec. p. 180): 

“I think that these cases differ materiallv from 
the case of Hill v. Marston relied upon by the 
plaintiffs. In the instant case I do not find that 
any confidential relationship existed between the 
plaintiffs and defendant Baker or his agents.” 


The Court further concluded as a matter of law (Rec. 
p. 53, sec. 2): 
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“There was no confidential or fiduciary relation¬ 
ship between the plaintiffs or either of them, and 
anv of the defendants in this case.” 

mt 

If this Court accepts the lower Court’s findings, this 
question need be considered no further. However, if 
there be any question in this Court’s mind as to that 
fact, we submit the following: 

The question of fiduciary relationship is a question 
of fact, and the burden of proving this relationship 
rests upon the party relying upon it, and there is no 
presumption of such relationship from the mere fact 
of blood relationship except in situations not material 
here. 

In Crawford v. Crawford , 134 Ga. 114, 28 L. R. A. 

(N. S.) 353, 19 Ann. Cas. 932, a younger brother sought 

to set aside a convevance to his older brother which was 

* 

induced by him. The court said at page 119: 

“The fact that the plaintiff and defendant are 
brothers does not of itself create a confidential or 
fiduciary relation between them. There is no 
presumption that such relation exists between 
brothers, arising solely from the fact that they are 
so related. If a confidential or fiduciary relation 
exists between brothers, it must be shown by proof, 
and the burden is upon the party asserting the ex¬ 
istence of such relationship to affirmatively show 
the same, * * * Nothing appears showing a con¬ 
trolling influence bv the defendant over the will, 
conduct, and interests of the plaintiff, nor does it 
appear that any trust relation existed between 
them, such as that of partners, or principal and 
agent, nor an}’ other relation which would warrant 
the conclusion that they occupied towards each 
other what is known in law as a confidential rela¬ 
tion.’ ’ 
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In Shevlin v. Shevlin, 96 Minn. 398, a younger 
brother was seeking to set aside a conveyance to an 
older brother. The Court said at page 407: 

“ There is no presumption of a fiduciary rela¬ 
tion between brothers, especially where both of 
them are of mature years and have experience in 
matters of business as to which fraud is alleged. 
The fact that such fiduciary relation existed, must 
be affirmatively established by proof. The burden 
of proof rests upon the party asserting it.” 

In Goar v. Thompson, 47 S. W. (Tex.) 61, three sis¬ 
ters were endeavoring to set aside a conveyance of all 
their interest in the estate of a deceased brother to a 
surviving brother for the benefit of himself and of 
three other brothers, the survivors of a partnership of 
the five brothers. After stating the rule in equity that 
where persons are in confidential relations, the burden 
shifts to the defendant to sustain the transaction. The 
Court said at page 63: 

“* * * This rule does not apply to every case 
where confidence is reposed by one party to the 
other, nor to every case where the parties are 
closely related to each other by the ties of blood. 
It has proper application to fiduciary relations 
such as guardian and ward, trustee and cestui que 
trust, attorney and client, and principal and agent. 
It should also be applied whenever the parties 
stand in such relation to each other as to make it 
manifest that the one has acquired controlling in¬ 
fluence and dominion over the other. It is the in¬ 
fluence, power, and control of one over the other 
that brings the transaction between the parties 
under the suspicion of fraud, and which evokes the 
rule of equity requiring proof of good faith 1 and 
fairness to sustain contracts between them. The 
fact that the parties are near relatives,—such as 
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brother and sister,—and that the sister believes in 
the integrity of the brother, is not believed to be 
sufficient to render a contract between them prima 
facie fraudulent and illegal. We have been cited 
to no authority sustaining such a proposition nor 
have we been able to find any reaching to that ex¬ 
tent. Safley v. Jackson, 16 Tex. 579; Jenkins v. 
Pye, 12 Pet. 241; Taylor v. Taylor, 8 How. 183; 2 
Pom. Eq. Jur. Secs. 955, 956.” 

In Cowee v. Cornell, 75 N. Y. 91, the executor of Cor¬ 
nell was attempting to set aside a note made by Cor¬ 
nell before his death to his grandson, Strong, and as¬ 
signed to Cowee, on the ground that fiduciarv relations 
existed between the grandfather and grandson. The 
pertinent paragraph of the syllabus of this case has 
been cited over eighty times in the various New York 
Reports, as disclosed by 44 Shepherds Citations.” 
After referring to the equitable shift of the burden of 
proof upon a trustee, agent or guardian, etc., the Court 
said at page 101: 

“But while the doctrine is without doubt to be 
extended to many other relations of trust, confi¬ 
dence or inequality, the trust and confidence, or 
the superiority on the one side and the weakness 
on the other must be proved in each of these cases; 
the law does not presume them from the fact for 
instance that one party is a grandfather and old 
and the other a grandson and young, or that one is 
an employer and the other an employe’. The 
question as to parties so situated is a question of 
fact dependent upon the circumstances in each 
case. There is no presumption of inequality either 
way from these relations merelv.” 

The case of Robins v. Hope, 57 Cal. 493, is particu¬ 
larly in point as it was there attempted to set aside a 
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deed to the principal, the grantee, because of alleged 
“confidential relations” between the principal and his 
agents and the grantors. The case has frequently been 
cited with approval as late as Smith v. Lombard, 201 
Cal. 527. Hope was the grantee in a deed from Robins 
et al., secured from Robins et al., by Packard, an agent 
of Hope, who possessed to “an almost unlimited ex¬ 
tent” the confidence of the appellants, their parents 
and husband, and over whom he exercised “a great 
influence.” The Court said: 

“The phrases ‘confidential relation’ and ‘fidu¬ 
ciary relation’ seem to be used by the courts and 
the law writers as convertible terms. It is a pe¬ 
culiar relation which undoubtedly exists between 
‘client and attorney, principal and agent, princi¬ 
pal and surety, landlord and tenant, parent and 
child, guardian and ward, ancestor and heir, hus¬ 
band and wife, trustee and cestui que trust, exec¬ 
utors or administrators and creditors, legatees or 
distributees, appointer and appointee under 
powers, and partners and part owners. In these 
and the like cases the law, in order to prevent un¬ 
due advantage from the unlimited confidence, af¬ 
fection, or sense of duty which the relation natur¬ 
ally creates, requires the utmost degree of good 
faith (uberrima fides) in all transactions between 
the parties’ (1 Story’s Eq. Jur. 218). If there is 
an allegation of the existence of any peculiar rela¬ 
tion between Packard and the appellants, or be¬ 
tween him and the persons to whom he is alleged 
to have made misrepresentations respecting the 
title of the appellants to the land which they con¬ 
veyed to Hope, it has escaped our observation. 
There is nothing peculiar in the alleged relation 
between Packard and the persons to whom he is 
alleged to have made misrepresentations, and it 
is not alleged what relation if any existed between 
him and the appellants. It is alleged generally 
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that the persons to whom he made the misrepre¬ 
sentations had almost unlimited confidence in him, 
and that he had great influence over them, but why 
that was, or would naturally be so, is not appar¬ 
ent. Certainly no relation is shown to have ex¬ 
isted between him and them from which the law 
would infer such confidence and influence.” 

The appellants also contended that Hope had em¬ 
ployed one Dana, a first cousin of the appellants, to se¬ 
cure the deed, and that Dana possessed the entire con¬ 
fidence of the appellants, and that he made misrepre¬ 
sentations to them that induced the signing of the deed. 

“It has never been held, as far as we are ad¬ 
vised, that the relation of first cousin is a peculiar 
one, or that first cousins do not deal with each 
other at arm’s length. It is not a relation which 
would naturally inspire unlimited confidence, af¬ 
fection, or sense of dutv on either side. But if no 
relation existed between Hope and the appellants 

which would render the deed executed bv them 

* 

voidable, if said misrepresentations had been made 
by him directly, is it not voidable because made 
by agents of his, in whom the appellants had un¬ 
limited confidence? It is not alleged that he knew 
that thev had unlimited confidence in said agents. 
The most that can be claimed, we think, is, that 
the acts and representations of his agents were his 
acts and representations. We do not think that, 
by reason of his employment of them, their rela¬ 
tions toward the appellants became his relations to¬ 
wards them. If they did not, it is quite clear that 
the complaint does not show that Hope’s relation 
to the appellants was other than that of a stran¬ 
ger, or that he and they were not dealing at arm’s 
length. ’ ’ 

In Zeigler v. Coffin, 219 Ala. 586, the Court held, that 
the existence of a confidential relation between one 
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active in the preparation of a will and testator, is a 
question of fact and not of law. 

AVliat evidence was offered to meet the burden of 
proof resting upon the plaintiff to prove that there 
were confidential relations existing between the par¬ 
ties? Our answer is, that there was no evidence of¬ 
fered to tending to establish ‘ 4 confidential relations / 9 
That relationship is not to be inferred or proved by the 
mere facts; (1) that Martin was a nephew of the plain¬ 
tiff, Mrs. Bruffy; or (2), that the plaintiffs reposed 
confidence or trust in the appellee Baker or any of his 
agents. There are no cases cited that hold that mere 
confidence and trust by a purchaser in a vendor, with¬ 
out any basis of peculiar facts which shows some con¬ 
trol over the will of one of the parties and some right 
to entertain that confidence, creates a confidential rela¬ 
tion. A salesman may be trusted by any purchaser, but 
that in itself does not create any confidential relation¬ 
ship. 

Mrs. Bruffy, testified merely that Martin was her 
nephew and she believed he 

“was a good, reliable man, a truthful man and he 
had been in the banking business in Washington 
and Alta Vista, a little town in Virginia.” (Rec. 
p. 63) 

The appellants in referring to Martin (Brief, p. 12) 
carefully omit to inform the Court that Martin had been 
in the real estate business, including mortgages, as 
well as the banking business. There is no evidence in 
the case to show that the plaintiff and Martin, even 
though related, were ever closely associated, or that 
the plaintiff ever before consulted Martin about busi¬ 
ness matters prior to or even at the time of her pur- 
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chases of the lots involved, or that she placed any par¬ 
ticular or peculiar trust or confidence in him. 

Martin was a witness for the appellants. He testi¬ 
fied (Rec. p. 88, lines 22, etc.) that he advised the ap¬ 
pellants on three of the purchases; but there is not only 
no evidence that they sought his advice but none that 
they ever accepted it and acted upon it. The Court is 

left entirely in the dark as to whether Mrs. Bruffv 
• * 

trusted or relied upon, or distrusted her nephew’s 
judgment, whether she had seen him frequently or 
rarely, whether their relations had been close, or 
whether, as with so many aunts and nephews, their re¬ 
lations had been cursory and without that rapproch- 
ment and influence and control of will that are neces¬ 
sary prerequisites to the establishment of that well 

understood confidential or fiduciary relation. The 

% 

lower Court could but find as a fact on the record that 

no confidential relation existed between the parties. 

There is no evidence in the case to show that anv of 

* 

the defendants or Reidford knew of the relationship 
between Martin and Mrs. BrufFv or of anv reliance in 

w * 

or trust of him by her. How then could the employment 
of Martin without such knowledge in them be a part of 
the scheme to defraud the appellants ? The burden of 
proof was upon the appellants, as they alleged in their 
bill that the employment of Martin was part of the al¬ 
leged fraud, but they fail in their burden of proof to 
establish any fraud by failing to prove that anyone 

other than Mrs. Bruffv and Martin knew of their rela- 

•> 

tion during the times the contracts were being negoti¬ 
ated. 

It is not sufficient to prove trust and confidence by 
the appellants of the appellees’ agents, but there must 
be shown in addition thereto some peculiar relation be- 
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tween the parties as the foundation of this trust and 
confidence before equity will evoke its stringent rules 
relating to persons in confidential relations. Martin, 
the appellants’ witness, fails to show any relation, pe¬ 
culiar or otherwise, between the Bruffys and him. 

He testified: 

“So far as I know I never told my aunt any¬ 
thing that was untrue with regard to this prop¬ 
erty. I never made her any false representa¬ 
tions.” (Rec. p. 92, lines 8, etc.) 

It will be noted that Martin’s statement was all in¬ 
clusive as to the lack of any false statements to his 
aunt, without any qualifications as to time or matter. 
He was the appellants’ witness and his testimony must 
be held to bind her as to any fraud on his part. 

In the discussions in the appellants ’ brief, under the 
heading of Confidential Relations, much stress is laid 
upon the case of Hammett v. Minar, 60 App. D. C. 286. 
In that case the Court, after stating the facts relating 
to the peculiar relations between Mrs. Minar and Mrs. 
Hammett, said at page 288: 

“(5) Upon the foregoing facts, so brought into 
the record, we are of the opinion that Mrs. Minar 
assumed a fiduciary relation to Mrs. Hammett 
which she might well have declined, but which, 
once assumed, made her printed deeds as inappli¬ 
cable to the situation as caveat emptor. 

“Thereafter the parties could no longer deal at 
arms length, and a transaction which might have 
been unimpeachable in other circumstances, or be¬ 
tween parties otherwise placed, became subject to 
a rescission in a court of equity.” i 

And the Court’s conclusions as to the issues raised 
therein was stated on page 289: 
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“These contracts, made in these circumstances 
between parties situated as these parties were, 
cannot receive the sanction of a court of equity.” 

The decision in that case was predicated solely upon 
the confidential relation that existed between the par¬ 
ties. We submit that the case is not in point, as there 
were no confidential relations between the parties in 
this case. 

Even if there had been sufficient evidence in this case 
to establish “confidential relations” between the ap¬ 
pellants and appellees, such relations would not have 
shifted the burden to the appellees to sustain the va¬ 
lidity of their contract, but it would still have been upon 
the appellants to show that they had suffered damages 
because of the fraud. 

Murray v. Hilton, 8 App. D. C. 281, 284; 
lloltzman v. Linton, 27 App. D. C. 241, 256. 

EVIDENCE OF BAKER’S KNOWLEDGE OF THE 

ACTS OF HIS AGENTS. 

In the section of the appellants’ Brief headed as 
above, pages 20 to 36, the appellants attempt to show 
that the Appellee Baker, had knowledge of the agents’ 
alleged fraudulent representations as to resale. If the 
contracts are to be set aside because of Baker’s knowl¬ 
edge of the fraud of his agents, that knowledge must be 
shown to have been his prior to the time of his enter¬ 
ing into the contracts. Baker would not be liable foi 
fradulent representations of resale by his agents, pat¬ 
ently outside of the scope of the agency, unless he had 
knowledge of these representations at the time the con¬ 
tracts were entered into and either openly or tacitly ap¬ 
proved them. Information acquired by Baker subse- 
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quent to the making of the contract cannot be a basis 
for rescission of the contract. In these pages of the 
appellants’ Brief there are lengthy quotations from 
the evidence, but we submit, that there is not any evi¬ 
dence that shows or even tends to show that Baker had 
any knowledge prior to October 4th that either his 
agent, Reidford, or Reidford’s sub-agents were mak¬ 
ing or had made representations as to resale of the lots 
to prospective purchasers, including the Bruffys. 

Baker entered into a contract on March 1, 1933, with 
Reidford giving the latter an exclusive agency to sell 
the lots at North Beach Park upon certain terms lim¬ 
ited therein (Contract, Rec. pp. 234-243). That con¬ 
tract provided in part that 

“The party of the second part (Reidford) shall 
not sell any lot or lots without first having ob¬ 
tained the consent and approval of the party of 
the first part (Baker) to be evidenced on the form 
of contract for sale hereto attached and marked 
Exhibit B; and he shall not make any representa¬ 
tion or representations not contained in said form 
of contract to any purchaser or purchasers di¬ 
rectly or indirectly.” 

The form of contract referred to as Exhibit B, was 
the identical form of all the contracts signed by the 
Bruffys, and each contained the following paragraph: 

“The purchaser agrees that full inspection of 
said property has been made; that neither the sel¬ 
ler nor his agents have made any representations 
concerning any improvements (either private or 
public) not now in existence, other than stated 
herein; and that there has not been any repre¬ 
sentation as to resale of the property by the ven¬ 
dor or his agents or representatives.” (Italics 
ours) (Rec. pp. 182, 185, 190, 212, 219) 
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On March 20, 1933, the date that Reidford’s first 
contract was negotiated for the sale of Baker’s lots, 
Baker wrote Reidford cautioning him as to representa¬ 
tions as follows: (Rec. p. 244) 

“If any representations have been made by the 
salesmen that are not incorporated in the contract, 
it will doubtless develop when the customer re¬ 
ceives the copy, and any trouble can be immedi¬ 
ately looked into and the matter adjusted 
promptly. 

“I cannot be too earnest in mv statement that 

% 

vour salesmen should be instructed to make no 
representations other than contained in the con¬ 
tract of sales. Any representation as to resale, 
improvements, etc. will not be tolerated by me.” 


The Court below made the following finding, as to 
the knowledge of any of the defendants below, as to 
the misrepresentations: 


“9. There is nothing to show that the agent 

o o 

making the sale had anv authoritv whatsoever 
from any of the defendants to make promises as 
to resale, nor is there anything to show that any of 
the defendants had any knowledge that any prom¬ 
ises as to resale for profit to purchasers from 

Baker had been made bv Reidford or his sub- 

% 

agents prior to October 4, 1933, on which date 
Gibbs L. Baker learned for the first time that Reid¬ 
ford had made promises of resale at a profit of 
lots for another purchaser. 


“As soon as Gibbs L. Baker learned of this mat¬ 
ter he refused to sign any other contracts for the 
purchase of lots negotiated by Reidford, or his 
sub-agents, unless and until he had seen and per¬ 
sonally gone over the terms of the contract of pur¬ 
chase with the proposed purchaser.” (Rec. pp. 
50-51) 
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The appellants do not refer to that finding by the 
Court, but argue tenuously to the contrary. They as¬ 
sert that as Baker was informed (not earlier than Au¬ 
gust, 1933, two months after the last Brufify contract 
was signed), that such representations had been made 
at Manhattan Beach, that therefore Baker must have 
known that such representations of resale were being 
made and had been made to the Bruffvs at North Beach 
Park in May and June, 1933. The appellants cite at 
great length from the evidence, but we state, without 
fear of successful contradiction, that there is no evi¬ 
dence that in the slightest degree shows any knowledge 
on Baker’s or any of the other appellees’ part of the 
representations of resale at North Beach Park prior 
to October 4, 1933. 

The appellants cite the testimony of their witness, 

Annie M. Propps, to show Baker’s knowledge. ! Mrs. 

Propps testified in chief (Rec. p. 168). We submit that 

there is not one word in her testimonv that shows that 

Baker had any knowledge of promises of resales, or 

that she ever called to his attention prior to October 

4th, 1933, that any representations as to resale had been 

made to her or to anvone. Baker had acted for her in 

* 

a number of legal matters, and it is fair to assume that 
if she had advised Baker prior to October 4th, 1933, 
that promises of resales had been made to her, our op¬ 
ponents’ experienced counsel would not have failed to 
have developed that fact, especially as her examination 
as a witness was subsequent to that of the defendant 
Baker denying any knowledge of the promises of re¬ 
sales prior to October 4th, 1933. The appellants seek 
to convey to the Court the impression that because 
Baker had represented Mrs. Propps in other matters 
he must have known about the ‘ 4 rascality” of Reidford 
and others at that time. 
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The appellants quote (Brief, p. 23) at some length 
from Gibbs L. Baker’s letter to Foster Wood of De¬ 
cember 8, 1933. (Rec. pp. 205-206) It would seem 
that, in fairness both to the Court and to the appellees, 
the appellants in quoting that letter would have quoted 
the paragraph preceding those quoted and the three 
paragraphs following those quoted by the appellants. 
These additional paragraphs refute their argument 
sought to be made from that letter. We submit that 
this letter, written quite near the time involved in this 
case, shows that Baker had no knowledge in May and 
June of any promises of resales made, and that he re¬ 
fused to approve contracts signed by Mrs. Propps for 
purchase of lots submitted to him on November 1,193-3, 
because she had bv that time advised him that Reid- 
ford had made promises of resales to her. 

The appellants’ Brief (p. 22) also refers to Baker’s 
testimony, (Rec. p. 178) and a letter written to the 
Munsev Trust Company, (Rec. p. 204) ostensibly to 
discredit Baker through his relation with Mrs. Propps’ 
matters, but they fail to call attention to Baker’s testi¬ 
mony (Rec. p. 177) relating to the Propps matter that 
Reidford was handling, as follows: 

“The real estate deal referred to in the letter to 
the Munsev Trust Company was not in connection 
with the sale of the propertv at North Beach 
Park.” 

Also on Rec. p. 141, lines 29-31, Baker makes a simi¬ 
lar statement. 

Mrs. Propps was available in rebuttal of Baker’s tes¬ 
timony, but this statement of Baker’s was never chal¬ 
lenged. 

It was nothing unusual for Reidford or his agents 
to refer clients to Baker for professional services not 
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connected with the sale of lots at North Beach Park. 
Martin and Reidford referred the Bruffvs in such a 
matter. Green referred Mrs. Propps in matters not 
connected with North Beach Park, and Olmstead 


“had Mr. Baker attend to some business for one 

of mv clients not in connection with the Reidford 
* 

Company.” (Ree. p. 86) 


The testimony of Viola Weaver has no material 
bearing. It merely shows that in August, 1933, two 
months after the last Bruffy contract was signed, 
Baker learned that promises of resale had been made 
to purchasers of lots at Manhattan Beach, and that 
Baker felt no uneasiness about his sales at North Beach 
Park because of the precautions he had taken in his re¬ 
lations with Reidford, and in sending the purchasers 
copies of the contract showing that no representations 
as to resale had been made, and further that not a 
single purchaser had complained or reported anything 
to the contrary. (Rec. p. 126) 

The quotations from the testimony of the plaintiffs ’ 
witnesses, Margaret Lavinia Downey, (appellants’ 
Brief, p. 29) and Helen Dinges, (appellants’ Brief, pp. 
29 and 30) do not show any knowledge whatever on 
Baker’s part as to promises of resales prior to Oc¬ 
tober 4th, 1933, and we challenge the appellants to 
point to any place in the testimony of the witness John 
W. Taylor, (Rec. pp. 169-170) to show that he said any¬ 
thing to Baker about promises of resale when he saw 
Baker in the latter part of August. Baker’s testimony 
is not in conflict with Taylor’s testimony. 

The appellants’ reference to. the case of Steed v. 
The Upper Ashburton Realty Company in the Mary¬ 
land Court of Appeals, (Brief, p. 31) is not in point. 
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That Court affirmed the lower Court in dismissing in¬ 
tervening bills on demurrer. The opinion in that case 
shows that the Upper Ashburton Realty Company, the 
land owner, and J. Brooks Mellor its active officer, were 
the only defendants appearing; Ben S. Hill, Andre L. 
Broussard, and the Broussard Company, Inc., were 
never served with process. From that Court’s 
opinion it appears, that in the bills dismissed in that 
case, the Upper Ashburton Realty Company and J. 
Brooks Mellor were charged with having committed, 
and having conspired to commit, fraud by promises of 
resale. For the purposes of the demurrer the truth of 
these averments was conceded. No fault can be found 
with the statement of the Maryland Court of Appeals 
to the effect, that if the alleged promises of resale had 
been made by the Upper Ashburton Realty Company 
or J. Brooke Mellor, that the provision in the contract, 
to the effect that no resales had been promised, would 
not operate to cover their fraud. 

The appellants, on pages 32 and 33 of their Brief, 
seek to derive benefit from the use of the auxiliarv verb 
“had” in line 6 of the quotation from Baker’s testi¬ 
mony on page 113 of the record. It is apparent from 
the context of the evidence quoted that Baker did not 
mean that Mrs. Bruffy had informed him of represen¬ 
tations of resale bv his agents before Mrs. Edwards in- 
formed him thereof on October 4th. (The steno¬ 
graphic transcript of the evidence shows literally at 
page 200 “as Mrs. Bruffy did” and not “as Mrs. 
Bruffy had done.”) 

Other matters dealt with by the appellants in the 
pages of appellants’ Brief under the heading 
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EVIDENCE OF BAKER’S KNOWLEDGE OF THE 

ACTS OF HIS AGENTS. 

will be hereinafter dealt with. 

The unfounded and scurrilous attack on Baker’s in¬ 
tegrity, an Attorney of almost forty years before this 
Bar, is not substantiated in the slightest degree, but is 
a figment of the opposing Counsel’s vivid imagination, 
colored perhaps by the acute recollection of the part 
their client Branham played in Saunders v. Branham , 
65 App. D. C. 360, where Branham himself had made 
the misrepresentation. 

SHOULD THE APPELLEES BE BOUND BY UN¬ 
AUTHORIZED ACTS OF THEIR AGENTS BE¬ 
YOND THE SCOPE OF THE AGENT’S AU¬ 
THORITY? 

The appellants deal with the question of the liability 
of the principal for acts of the agent on pages 36 to 41 
of their Brief. They quote general language from au¬ 
thorities to sustain their contention. This question, 
as we have stated it, involves first the facts and then 
the application of the law to the facts as shown by this 
record. We do not except to the law as quoted by the 
appellants from the courts’ opinions generally on those 
pages. We do, however, assert that the quotations 
from the opinions must be considered in the light of the 
facts before the court in those cases; and that the facts 
in the cited cases make those rulings inapplicable to 
the facts in the instant case. 

A review of the facts found by the lower Court, and 
as disclosed by the evidence, with regard to the alleged 
misrepresentations, is in order. The evidence shows 
that the defendant, Gibbs L. Baker, was the only de- 
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fendant that had any dealings of any kind whatsoever 
with the agent Reidford or with the appellants or other 
purchasers of lots, and it is not shown that the other 
defendants had any knowledge of any of the transac¬ 
tions alleged. 

Gibbs L. Baker, as shown supra (pp. 19-20) had taken 
precautions in his contract and dealings with Reidford 
to prevent him from making any misrepresentations to 
purchasers, particularly with regard to promises of re¬ 
sale of lots for purchasers. In view of the fact that 
Baker did not expect to come into contact with the pur¬ 
chasers, (Rec. p. 122, lines 23, etc.) he required in his 
contract with Reidford that the contracts for purchase, 
when signed in triplicate by the purchasers, should be 
delivered to him, Baker. The contracts of sale were 
not to become effective until Baker had approved them 
by signing them. (Rec. pp. 234-243) All the contracts 
for deed here involved were on the form prescribed by 
Baker’s contract with Reidford, and show in the very 
first lines that Gibbs L. Baker was a party to the con¬ 
tract and they were to be signed by Gibbs L. Baker. 
The parties were advised, and knew from the very first 
moment that Baker was the owner of the lots sold. 

The appellants now contend that they were not al¬ 
lowed to read the contracts when they signed them; 
that they never agreed to pay anything more than the 
down payments shown in the several contracts they 
signed; and that they did not know until November, 
1933 that the documents they had signed bound them 
to any further payments. We submit that the appel¬ 
lants’ own evidence does not sustain anv of these 
claims, and the Court found to the contrary. 

The appellants’ evidence shows that the Bruffvs en¬ 
tered into the various contracts of sale of lots with 
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Gibbs L. Baker with full knowledge and understanding 
of the terms of both the contract and note accompany¬ 
ing it. That at the same time as of making these con¬ 
tracts, they accepted and relied upon a separate verbal 
agreement made between them and Reidford and his 
agents that Reidford and his agents would resell the 
lots for the Bruffys purchased from Baker at a profit 
to them; and that the Bruffys looked to Reidford and 
to his agents, and not to the appellees, to carry out that 
agreement of resale; and that Reidford’s failure to 
carry out his agreement to resell is the sole cause of 
complaint today. 

The same general procedure was followed with rela¬ 
tion to each contract entered into by the plaintiffs, and 
showing what was done with regard to one contract, 
will show generally what was done with them all, 
though there were special circumstances that will be 
developed relating to the several different contracts. 

Both the original plaintiffs, Frank Bruffy and Mrs. 
Bettie Bruffy, entered into contracts to purchase lots 
with Gibbs L. Baker dated the 20th day of May, 1933. 
We take the Mrs. Bruffy contract of that date and trace 
what was done in relation thereto as an example of 
what was done in all the other instances. 

On May 20, 1933, Mrs. Bruffy agreed to purchase 
from Baker four lots at North Beach Park for 
$1,000.00, and paid Reidford’s sales organization 
$450.00 on account. She was given a receipt for 
$450.00 “as down payment” on the lots. (Rec. p. 183) 

On the same day she signed in triplicate a “Con¬ 
tract for Deed” for the same lots, (Rec. p. 182) and an 
installment note made payable to Gibbs L. Baker. 
(Rec. p. 230; see also Rec. p. 63, lines 2-4; and Rec. p. 
226.) Both the contract and installment note show on 
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their face that there was a balance of $550.00 due on 
the lots, payable in $15.00 monthly installments; which 
the note shows were to begin on November 1, 1933. 
The lower Court made the following finding, (Court’s 
Finding 7, Rec. p. 49): 

“There was no effort made bv the defendant 
Gibbs L. Baker, or his agent or sub-agents, to in¬ 
duce the plaintiffs to sign any of the above referred 
to contracts without reading them. The plaintiffs 
were literate, and were promptly furnished with 
copies of the contracts they had signed, and the 
contracts were all on the same form, and beginning 
with May 25, 1933, the plaintiffs had before them 
the terms of the first contracts, and thereafter 
Frank Bruffv entered into four additional con- 
tracts on the same form.” 

Mrs. Bruffv when on the stand insisted that tliev had 

4 * * 

signed only one copy of each contract, (Rec. pp. 71; 
76-77) and no notes, (Rec. p. 72, lines 12-17; p. 77) not¬ 
withstanding the fact that duplicate copies of three 
contract and triplicate copies of two contracts and five 
notes were produced with the appellants’ signatures 
upon them. She was so recalcitrant upon cross exami¬ 
nation that she even refused to verifv her own signa- 
ture (Rec. p. 76, line 33, to p. 77, line 3) on her con¬ 
tract plead in her bill, and offered in evidence in Her 
direct examination, and also refused to identify the 
signatures of her husband. Her refusals were so em¬ 
barrassing to her Counsel that he hastilv intervened 
to admit the signatures. (Rec. p. 73; 79, lines 3-S, lines 
12-19; p. 80, lines 8-10) 

The appellants offered as their witness George 
Washington Robertson (Rec. pp. 92-97). He was 
Reidford’s sales agent who negotiated the contracts 
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and notes with the Bruffys. He testified for the ap¬ 
pellants as follows: 

44 * * * I did nothing to prevent the Bruffys from 

seeing the note and knowing the contents of it, and 

explained to Mr. and Mrs. Bruffy what the terms 

of the contract were at the time they signed them. 

* * * At the time of these transactions I made no 

statements to Mr. and Mrs. Bruffv that I knew 

* 

were false or untrue. Referring to the terms of 
the contract, I explained to them the amount of 
money that this property was costing that they 
were buying, of course, the amount they paid 
down, and showed them the amount that was still 
due, of course, in addition to the amount of money 
they had paid down. I explained to them the 
amount it was costing them; I did not read the con¬ 
tract over. I had read the contract over several 
times; explained to them the deferred payments 
that were to be made. When the note was signed 
I do not know whether I went into particulars; 
there was no question about it. They did ask me 
something about it, because on the amount of 
money they were paying down, on the basis that 
Mr. Reidford had worked out, it was supposed to 
take care of the monthly payments for months in 
advance, giving him time to resell them.” (Rec. p. 
96) " 1 j 

After she had signed the triplicate copies of the con¬ 
tract and the note, all were turned over to Gibbs L. 
Baker, who signed them, and on May 24th sent one of 
the signed copies of the contract to Mrs. Bruffy ac¬ 
companied by registered letter on the same form as 
sent to Reidford in Baker’s letter of March 20, 1933. 
(Rec. p. 244; Rec. p. 227; Rec. p. 229 and Rec. p. 63, 
lines 8-13.) Three paragraphs of this letter are par¬ 
ticularly pertinent. They are: 
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“In order that the duplicate copy of the con¬ 
tract containing the terms and conditions of the 
purchase shall be received by you, I am sending it 
by registered mail with a return receipt requested. 

“You will receive notice from this office of the 
monthly payments from time to time and your pay¬ 
ments should be made here either in person or by 
check. 

******** 

“Your next pavment will be due November 1, 
1933.” 

The appellants received that letter with the enclosed 
contract and read with particular attention the state¬ 
ment “Your next payment will be due on November 
1, 1933.” (Rec. p. 77) (Note: Plaintiff’s Exhibit “H” 
was not noted in the transcript of testimony but was 
evidently intended to be the letter of March 24th, 1933, 
and intended to be thus marked when admitted by ap¬ 
pellants, Rec. p. 63, lines 11-13; it appears as Defen¬ 
dants’ Exhibit J. A. L. No. 8, Rec. p. 227.) 

We call the Court’s particular attention to the physi¬ 
cal appearance of this and the other contracts. The 
figures in ink on the printed forms at once catch the 
eye, and one could not help but notice the installment 
payments at the first glance at the contract. 

It will thus be seen from the appellants’ own evi¬ 
dence that they were fully advised of the terms of the 
contract and of the notes when they signed them. They 
were promptly forwarded copies of the contracts they 
had signed, with a letter calling their attention to the 
terms of the contract, and they noted especially that 
their next payment would be due on November 1st, 
weeks before Thanksgiving, the date thev now sav their 
lots were to be sold for them, though some were to be 
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sold within sixty days, i. e. by July 20th. They were 
put on notice of what the terms of the contract were 
and that Gibbs L. Baker would demand the payment on 
November 1st in accordance therewith. They did not 
complain of the terms of the contract to Baker, nor did 
they deny to him that any payments would be due him 
in November, or any other time, but thereupon 
promptly proceeded to enter into three additional con¬ 
tracts upon the same terms, on the identical printed 
forms of contract of sale, on May 27th, May 29th and 
June 12th, without anv notice whatever to Baker that 
there was anything wrong with the first contracts of 
May 20th. 

The next contract and note between the parties were 
signed by Frank Bruffy on May 27th. (Rec. pp. 185; 
211) This contract was sent to Frank Bruffy by Baker 
accompanied by a registered form letter dated June 
2nd, similar in terms to the aforesaid letter of May 
24th, 1933, except as to lot numbers, amounts paid and 
to be paid. (Rec. p. 188) We direct the Court’s par¬ 
ticular attention to the contradictory and evasive tes¬ 
timony of the appellant, Mrs. Bruffy, with regard to 
this transaction. 

The contract of May 27th and the letter of transmit¬ 
tal of June 2nd were offered in evidence by the appel¬ 
lants. (Rec. p. 63, lines 16 to 21) 

Mrs. Bruffy testified on direct examination in re¬ 


gard to the several contracts sent them by Baker ac¬ 


companied by the form letters above referred to: 


“* * * Upon receipt of the paper writing sent by 
Registered Mail, accompanied by those letters, I 
didn’t do anvtliing. Mv husband read them over 
partly, and we just laid them down and kept them, 
and we thought it was alright, and we wasn’t a bit 



34 


uneasy about the money until it went broke or went 
under/’ (Rec. p. 66) 

And she testified on cross examination: 

“I know that as the various contracts were 
signed they were delivered to either me or Mr. 
Bruffy bv a letter from Mr. Baker bv Registered 
Mail, but Mr. Bruffy didn’t know what was on the 
contract when he signed them, and neither did I. 
We weren’t allowed to read the contract. After 
the contracts came in to our possession, no one 
kept us from reading them. 

On the same page of the record the witness was asked 
whether she got the copy of the contract of May 24th 
sent her by registered mail, answered: 

“A. I got some, but I can’t remember anvthing 
much about it. T didn’t get no copy as far as I can 
remember. If I did produce a copy of that con¬ 
tract here in evidence, I never read it. Probably 
I did have a copv of the contract, but I didn’t read 
them.” 

The witness, Mrs. Bruffy, nevertheless testified, 
(Rec. p, 67): 

“* * * I do not recall having signed any note in 
the transaction— # * 

On cross examination the witness was shown the note 
signed by Frank Bruffy on May 27th, 1933, (Rec. p. 
211) which accompanied the contract of that date. The 
note had been in the possession of the appellees and 
had not been seen bv her. She was asked if she knew 
the signature. She said, (Rec. p. 72, line 1): 

“ * f * That don't look much like mv husband’s 
writing, but it may be, I don’t know; * * 
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Asked again to identify her husband’s signature, she 
replied: 

“* * * Well, it really don’t look like the ‘F’ he 
usually makes. Thereupon counsel for the plain¬ 
tiffs admitted that it is Mr. Bruffy’s signature.” 
(Rec. p. 72, lines 4-6) 

Defendants’ Counsel then stated, (reading from the 
note): 

“Now, Mrs. Bruffy, this appear to be a note 
dated the 27th day of May, 1933, and signed by 
Mr. Bruffy, in which he promised to pay, for value 
received, to the order of Gibbs L. Baker, the sum 
of $9,045.” (Rec. p. 72) 

And before the appellees’ Counsel could refer to the 
credits shown on the note reducing the amount due to 
$7,670.00, the witness snapped out: 

“No. It Warn’t no nine thousand.” 

She was further asked if she remembered his signing 
the note, and replied: 

“No. We never signed no such note. If he did he 
didn’t read it and he didn’t know what he was 
signing; but we never signed no note to pay no 
money or rent or interest on it; * * 

She showed a remarkable knowledge of the amount of 
the note for a person who had no knowledge of any of 
the notes signed or any further amounts to be paid. 

The witness was then read the letter of June 2nd, 
transmitting the contract of May 27th to Frank Bruffy, 
and asked if she got that letter, and she replied, (Rec. 
p. 73): 


“I guess I did, * * *.” 
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Asked again if she got that letter. We quote from the 
record, (Rec. p. 73): 

4 ‘A. I don’t remember. Q. Did you get the 
contract that was enclosed in that letter? A. I 
didn’t—Counsel then admitted having received 
the contract enclosed with the letter. Q. Now, at 
the bottom of that letter, there was a postscript 
saying ‘Your next payment will be due June 1, 
1934—’ A. (interposing) Yes, but that was all 
after we bought the lots in 1933 and there wasn’t 
none of that brought up when we were down there 
buying them lots. Q. After you got this letter 
didn’t you read it? A. No; I didn’t read it, be¬ 
cause it disheartened me so, I didn't read anything 
about it, but Mr. Bruffy might have read it. It 
just tore me all to pieces, to think I was dealing 
with such people.” 

The witness further testified with regard to the same 
letter: 

“ * * * A. I expected that they would be as good 
as their word and I didn't think we would have to 
pay no interest, and I didn’t read it, and when I 
saw that— Q. (interposing) Listen, will you, 
and get it. Then vou sav vou did not read it? A. 
That was the next year after that. Q. No. No. 
Here is the date, right here (indicating), June 
2, 1933. A. I read the letter, of course. Q. You 
read the letter? A. Yes. Q. Didn’t you read the 
contract? A. No; I didn’t read the contract, be¬ 
cause it made me so mad, I didn’t read it and I 
said to my husband, at the time, ‘Look what grand 
rascals and dirty liars they are—’ Q. (interpos¬ 
ing) Did vou go to see anvbodv about it? A. No, 
because I thought— Q. (interposing) Why 
didn’t you come to see me, (Baker) right then? 
A. Because I didn’t know— Q. (interposing) 
You didn’t know? A. I thought you had got my 
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money and my money was gone and therefore I 
didn’t go— * * V’ (Rec. p. 74) 

The evidence shows that both the Bruffys were al¬ 
ways present when the several contracts were signed. 
There were fifteen copies of the five contracts signed 
calling for the payments of the monthly installment, 
five notes signed calling for monthly installment pay¬ 
ments, and five letters received bv them from Baker 
calling their attention to the contracts and the monthly 
payments, yet the witness insists they never signed 
anything agreeing to pay any more money. Can the 
Court believe that the appellants did not know what the 
terms of the agreement were they had signed f It is 
apparent from the appellant’s testimony that what she 
meant was that in spite of her agreement to pay Baker, 
Reidford had agreed to become her agent and resell 
for her before Baker’s payments fell due. 

On pages 33, etc., of the appellant’s Brief under the 
heading ‘‘EVIDENCE OF BAKER’S KNOWL¬ 
EDGE OF HIS AGENTS’ FRAUD” the appellants 
treat of visits of either or both Mr. and Mrs. Bruffy to 
Baker’s office in August and November, 1933. 

Miss Chute, Baker’s former secretary, testified on 
deposition in Washington in November, 1935, and Mrs. 
Bruffy’s testimony was taken in March, 1936.; On 
pages 154 and 155 of the Record appears a detailed 
statement by Miss Chute of a visit of both of the Bruf- 
fys to Baker’s office in August, 1933. From her evi¬ 
dence it appears that the Bruffys came into Baker’s 
office in that month on another matter not connected 
with the North Beach Park sales. Robertson, one of 
Reidford’s former agents, had sold the lots at North 
Beach Park to the Bruffys. He had severed his con¬ 
nection with Reidford and North Beach Park and had 
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sold lots to the Bruffvs shown them in another devel- 

m/ 

opment near Washington, but had given them a deed 
for other lots in a different development from that 
shown them.. 

After discussing the Robertson situation with the 
Bruffvs, Baker got out the several Bruffv contracts 
and went over them with the Bruffys, and called their 
attention to the monthly payments provided in the con¬ 
tracts and asked if the Bruffvs realized that tliev were 
going to have to pay $500.00 a month. Miss Chute tes¬ 
tified : 

“ * * * Mr. Bruffv said; ves, he did. Contrarv to 
registering any disapproval to Mr. Baker, in rela¬ 
tion to the contract, he said he liked the property, 
was interested in it, and expected to buy more; he 
said he was going to make the payments. I heard 
no mention of resales at all. Mr. Maupin was in 
there part of the time; can’t remember whether 
he was there all of the time.” (Rec*. p. 154) 

And she testified further: 

“ * * * When she came around in November and 
demanded the money back, and said that Mr. Reid- 
ford had promised to resell her lots, I brought the 
contracts in and he went over them again with 
Mrs. Bruffv, and again she said that she had rep¬ 
resentations from Reidford that he would resell 
her lot for her. * * * Mr. Baker called her atten¬ 
tion to the fact that she had been in there before 
with Mr. Bruffv, and asked her; ‘Why didn’t you 
tell me all this then?’ ” (Rec. p. 155) 

This evidence was filed in the case long before Mrs. 
Bruffv testified. Mrs. Bruffv (Rec. pp. 81 and 82) de¬ 
nied that she had been in Mr. Baker’s office in August, 
and denied categorically all of Miss Chute’s testimony, 
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including Mr. Maupin’s presence at that visit in Au¬ 
gust, and said: 

“ * * * I don’t remember ever being in Mr. Baker’s 
office but twice.” (Rec. p. 82) 

She further testified: 

“ * * * Went in to see Mr. Baker when he sent a 
letter out there for us to come down and pay on 
them lots, which we didn’t know we had anything 
to pay on them, you see. The second time was 
along in the cold winter; * * *. I was not in there 
but twice; * * (Rec. p. 83; p. 245) 

However, earlier in her cross examination when the 
question of her visits to Baker’s office was casually 
mentioned, she stated: 

“ * * * I never was but twice in Mr. Baker’s office. 
As near as I can remember the first time was in 
August and the second time after he wrote me to 
come down there to pay the rent or whatever you 
call it on them lots.” (Italics ours) (Rec. p. 75) 


Baker’s letter, to which she referred, was the letter 
of November 22, 1932. (Rec. p. 245) 

The last quoted statement of Mrs. Bruffv is in con¬ 
tradiction of her other statements about the time of 


her visits to Baker’s office. 


The Court will note there¬ 


from that her first visit was in August and the second 
visit after the receipt of Baker’s letter in November. 

This last quoted statement about the dates of both 
of her visits ties in exactly with the evidence of Miss 
Chute, Baker and Maupin, as both Baker and Maupin 
corroborate Miss Chute. Baker’s evidence on this sub¬ 


ject is not correctly or fully quoted on page 34 of the 
appellants’ Brief. His testimony on this subject is 
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lengthy and appears in the record from page 109, line 
28, to page 112, line 12. Maupin’s testimony on this 
subject appears in the record, page 146, line 22, to his 
cross examination on page 147. It will be seen there¬ 
fore that evidence of the three witnesses, Chute, Baker 
and Maupin flatly contradicts the testimony of the ap¬ 
pellant, Mrs. Bruffy, when she denied her visit to 
Baker’s office in August, but corroborate her first state¬ 
ment that she first went there in August. (See Rec. 
p . 75) 

We call the Court’s attention to evasive and contra¬ 
dictors answers of Mrs. Bruffv on cross examination 
•» » 

on pages 71 to 75 inclusive of the Record; and also the 

variation between her statement on direct examination 

about her visit to Baker’s office (Rec. p. 65, lines 20, etc.) 

and her statement on cross examination, (Rec. p. 75, 

lines 23 etc.). See Martin’s statement (Rec. p. 91, lines 

22, etc.); and Baker’s statement (Rec. p. Ill, lines 15, 

etc.); and Chute’s statement (Rec. p. 155, lines 3, etc.). 

We submit that little credence can be given to the tes- 

timonv of Mrs. Bruffv. It makes no difference 
* «■ 

whether her contradictions and evasions are wilful or 
due to defective memorv. Both or either cast the same 
cloud upon the credibility of her evidence. We submit 
that the Court can place no reliance upon her evidence. 

The facts, mostly from the appellants’ evidence, are: 

First: That the receipt given the Bruffys before the 
contracts were signed on May 20th shows that the 
money paid was “as down payment” on the lots and 
not payment in full. 

Second: That the appellants had every opportunity 
to read the contracts and the notes they signed, and 
that both the contract and note provide for monthly 
payments beginning November 1, 1933. 
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Third: That at the time of signing the contracts the 
sales agent explained to the Bruffys the cost to them of 
the property and the terms of the contracts, the 
amounts paid down, the amounts that were still due, 
as represented by the notes. 

Fourth: That Baker sent them a copy of the con¬ 
tract a few days later on a printed form with the 
amounts paid, and to be paid, filled in with ink in long 
hand, together with a letter calling their attention to 
the terms of the contract and stating that he, Baker, 
would bill them as the agreed installments fell due; and 
giving them notice of the date when the first install¬ 
ment would fall due. 

Fifth: That appellants received both the letters and 
contracts and noted their contents, and made no ob¬ 
jection to the terms of the contract notwithstanding 
the contracts contained a clause 44 that there has not 
been any representation as to resale of the property 
by the vendor or his agents or representatives.” 

Sixth: That on Mav 27th and Mav 29th, after the 
receipt of the two contracts of May 20th, Frank 
Bruffv entered into a second and third contract and 
notes with identical printed provisions as to payment 
of future installments with amounts and dates changed. 

Seventh : That on June 3rd the Bruffvs received the 

* 

copy of the contract of May 27th, with an enclosed let¬ 
ter in the same form calling their attention to the next 
payment due June 1, 1934, and read them. 

Eighth: That thereupon they knew that the con¬ 
tracts and notes called for monthly installments they 
would be required to pay, and knew they had been de¬ 
frauded and that they were dealing with “rascals.” 
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Ninth: They did not then take the matter up with 
Baker, the other party to the contract. 

Tenth: That notwithstanding the knowledge as to 
the former contract of Mav 27, Frank Bruffv there- 
after, on June 12th, 1933, entered into another con¬ 
tract of the same kind and form with the same agents 
for Baker without making any objection to the terms of 
the contract or note. 

Eleventh: That in August of that year, the Bruffvs 
went in to see Baker about another matter involving 
Robertson, the agent with whom they had formerly 
dealt at North Beach Park, in which thev claimed that 
Robertson had defrauded them. 

Twelfth: That at that time, upon Baker’s initiative, 
they discussed their contracts for purchases at North 
Beach Park, but made no mention of any misrepresen¬ 
tations as to resales or otherwise, but expressed them¬ 
selves as well pleased with the contracts to purchase. 

Thirteenth: That they complained to Reidford and 
his agents during the Summer about their failure to 
make resales, but did not mention resales to Baker. 

Fourteenth: It was not until November that the 
Bruffvs first brought to Baker’s attention the claim 
that the agents had agreed to resell the lots purchased 
for them at a profit, and they then attempted to rescind 
the contracts on their part solely because of the lack 
of fulfillment of these promises of resale made by 
Reidford or his agents. 

It must also be borne in mind that Baker was en¬ 
deavoring to sell his lots for his own profit, and that 
if any increased prices were to be secured by his agents 
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for lots at North Beach Park, those increased prices 
should have gone to Baker and not to purchasers of 
lots from Baker who had only paid a portion of the 
purchase price to him. Such resales would not benefit 
Baker, but rather injure him to the extent that he would 
lose the sale of his own lots thereby; and also that 
Baker had, insofar as he was able, forbidden any prom¬ 
ises of resale, and had no knowledge that such promises 
were being made. 

With these facts in mind we will proceed to examine 
the law relating to the liability of the principal for such 
representation of the agent. 

The appellants cite a number of cases applying the 
rule that where one of two innocent parties must bear 
loss, such loss is imposed upon him whose misplaced 
confidence made the wrong possible. We submit that 
that doctrine is not applicable to the facts in this case, 
but that if it were, it was the appellants who misplaced 
the confidence in the promises of resale, and who should 
bear the loss. 

The Supreme Court said in the recent case of White 
v. Aronson , decided November 8, 1937: 

“Of course the general language of the opinions 
must be read in connection with the facts.’’ ; 

We submit, without detailed reference to the facts in 
each of the several cases cited by the appellants that 
an entirely different state of facts prevailed in Arms & 
Drury v. Columbia Title Co., 62 App. D. C. 178; Simp¬ 
son v. Stern , 63 App. D. C. 116; Shepard v. Pabst, 149 
Wise. 35; Wilson v. Sale, 41 Pa. Super. 566; and Nelson 
v. Title Trust Co ., 52 Wash. 258, (Appts. Brief, pp. 36- 
39). An examination of all these cases shows that the 
law announced in those cases does not apply to the facts 
herein. 
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It is interesting to note, however, that in Crook v. 
International Trust Co 32 App. D. C. 490, Crook, on 
page 500, attempted to set up a defense similar to the 
position of the appellants herein, but was nevertheless 
held liable on a stock subscription. 

We are unable to follow much of the appellants’ rea¬ 
soning. We would concur with manv of their conclu- 
sions were their premises good. Take for instance 
their conclusion at the bottom of page 40, etc., of their 
brief, to the effect that the Bruffvs were entitled to rely 
upon Reidford’s apparent authority to promise resales 
because Baker cancelled contracts returned to him bv 

w 

his agents. The premise is false; first, because it 
was never shown that Baker cancelled any contracts 
negotiated bv Reidford before the last Bruffv contract 
was entered into; second, because it was not shown 
that the Bruffvs ever knew that Baker had cancelled 
any contracts before their last contract of June 12th; 
and third, because it was not shown that Baker ever 
cancelled any contract pursuant to promises of resale; 
fourth, that it had been Baker’s custom for ten years 
past to cancel any contract whenever any purchaser 
desired to be relieved of his contract for any reason. 

Apparently syllogistic and deductive reasoning play 
small part in the appellants’ illogical presentation of 
both the fact and the law. 

APPELLEES’ POINTS OF LAW. 

We urge that the Court below should be sustained 
for the following reasons: 

1. That promises of appellees’ agents of resale of 
lots for the appellants’ account and profit, if made, 
were outside the scope of Reidford’s agency, either ac- 
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tual or apparent, and no liability attaches to the appel¬ 
lees because of these representations. 

2. That promises of resale of lots for purchasers’ 
benefit were of such a nature that appellants were not 
justified in relying upon them without first ascertain¬ 
ing agent’s authority to make them. 

3. That promises of resale as shown herein do not 
constitute fraud in the legal sense, and the appellants 
are estopped in equity by their own conduct. 


4. A misrepresentation must be of a present state of 
facts to constitute fraud. Promises of acts to be done 
in the future cannot be actionable fraud. 

5. There can be no fraud without proof of damage. 

6. The fact that there were encumbrances on the 
property does not entitle the appellants to a rescission 
of their contracts. 


7. The appellants are limited to the reasons assigned 
by them in November, 1933 for refusing to carry out 
the terms of their contracts. 


1. That promises of appellees’ agents of resale of lots 
for the appellants’ account and pro t, if made, 
were outside the scope of Reidford’s agency, either 
actual or apparent, and no liability attaches to the 
appellees because of these representations. 


There can be no question that promises of resales to 
prospective purchasers were not within the scope of 
Reidford’s actual agency because Baker’s contract 
with him (Rec. pp. 234-243) and Baker’s letter to him 
of March 30, 1933, (Rec. p. 244) both preclude Reidford 
or his agents from making any such representation by 
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Baker’s authority. We have seen, and the Court be- 
low found, (Rec. p. 50) that these representations 
were made without the appellees’ knowledge. The 
only question that remains to be considered is whether 
or not such representations might be considered as 
within the apparent scope of Reidford’s agency. The 
apparent authority of an agent does not extend beyond 
that which is necessary to promote or effectuate the 
purposes of his express authority. 

United States Bedding Co. v. Andrea, 150 Ark. 
Ill, 150 S. W. 413, 41 L. R. A. (X. S.) 1919, 
Ann. Cas. 1914 I). 800; 

Crook v. International Trust Coni pang, 32 App. 
D. C. 490, at 507; 

Lamm v. Port Deposit Home Association, 49 
Md. 243. 

In this case, Reidford’s express agency or authority 
was to sell Baker’s large number of lots, and promises 
by this agent Reidford of resale of lots for profit to the 
purchasers from Baker, was not only not necessary for 
the promotion of the purposes for which Reidford was 
made Baker’s agent, but was in conflict with Reid¬ 
ford’s duty to Baker. 

* 

It is a rule generally accepted, with regard to a well 
defined agency, such as a real estate agency, that the 
apparent authority of the agent, for which the princi¬ 
pal may be held, is determined by a custom of the busi¬ 
ness, and third parties dealing with the agent will not 
be permitted to hold the principal for any act done by 
the agent unless such third party, acting as a reason¬ 
ably prudent person, was justified in concluding that 
the act done was within the agent’s authority. 

In Mechem on Agency , Second Edition, Chap. 1, Sec. 
726, the law is stated as follows: 
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“ Moreover, in any case, the reliance must have 
been a reasonable one, consistent with the exer¬ 
cise of reasonable prudence, and the party who 
claims reliance must not have closed his eyes to 
warning or inconsistent circumstances. Author¬ 
ity is not ‘apparent’ simply because the party 
claiming has acted upon his conclusions. It is not 
‘apparent’ in contemplation of law, simply because 
it looked so to him. It is not a situation where one 
may read while lie runs. It is only where a per¬ 
son of ordinary prudence, conversant with busi¬ 
ness usages and the nature of the particular busi¬ 
ness, acting in good faith, and giving heed not 
only to opposing inferences but also to all restric¬ 
tions which are brought to his notice, would rea¬ 
sonably rely, that a case is presented within the 
operation of the rule. If the inference against the 
existence of the authority are just as reasonable 
as those in favor of it, there can be no reliance 
within this rule. ’ ’ 

That the rules is generally accepted, is shown by the 
following cases: 

In Quint v. O’Connel, 89 Conn. 353, 94 Atl. 288, it was 
held that an agent cannot by his acts extend his power, 
and the liability of the principal is determined by what 
authority a third person, exercising reasonable care, 
was justified in believing had been conferred upon the 
agent. 

In Anderson v. Patten, 157 Iowa 23, 137 N. W„ 1050, 
it was held that a third person cannot act on the ap¬ 
parent authority of an agent unless the authority is 

tually apparent, and he deals with the agent rely¬ 
ing thereon in good faith and in the exercise of reason¬ 
able prudence. 

In Townsend v. Missouri Pacific Railway Co., 88 
Kan. 260, 128 P. 389, it was held an act is within the 
apparent scope of an agent’s authority when a reason- 
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ably prudent person , having knowledge of the nature 
and usages of the business is justified in supposing that 
he is authorized to perform it from the character of 
his known duties. 

In Brager v. Levy , 122 Md. 554, 90 Atl. 102, it was 
held that the apparent scope of an agent’s authority 
is that which the principal has held him out as having, 
or has permitted the agent to represent that he pos¬ 
sesses, but to avail himself of such apparent authority, 
a third person must have dealt with the agent in good 
faith, relying thereon in the exercise of reasonable 
prudence. 

In Atto v. Saunders , 77 X. H. 527, 93 Atl. 1037, it 
was held that the apparent scope of an agent’s author¬ 
ity is that which a reasonably prudent man in the exer¬ 
cise of reasonable diligence and sound discretion would 
naturally suppose the agent to have. 

In Patterson v. City of New York, 87 X. E. 772, it 
was said that the Court, in construing a power con¬ 
ferred on an agent, will imply the power to force the 
action and consequent conduct adopted in the business. 

In Costykian v. Sloan , 33 App. D. C. 420, it was held 
that an asrent to whom goods had been consigned for 

V— c 1 o 

sale, and who had possession of them, had no author¬ 
ity to pledge them for his own benefit. 

In Henrich v. Sullivan , 52 App. D. C. 95, the agent 
was authorized to sell property and take a second 
trust, payable in monthly installments of $100.00; the 
Court held that a second trust payable in monthly in¬ 
stallments of $100.00, or any multiple , was beyond the 
scope of the agent’s authority and not binding upon 
the principal. 

In Mannix v. Hildreth , 2 App. D. C. 259, and Dotson 
v. Milliken , 27 App. D. C. 500, it was held that an agent 
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to secure a purchaser could not bind the principal by a 
contract to sell. 

In Lamm v. Port Deposit Homestead Association, 49 
Maryland, 233, it was held that an agent for sale at a 
foreclosure had no authority to represent that the 
property to be sold would be delivered to the purchaser 
within three months after the date of sale. 

In Clark v. People's Bank, 136, Md. 263, the Court 
goes fully into the question of the scope of an agent’s 
authority. That court held that an agent clothed with 
authority to lease property was not authority to exe¬ 
cute a lease containing an option to purchase at a defi¬ 
nite price that would bind the owner. It said in con¬ 
clusion : 

“Whatever hardship may result to the appallent 
from this conclusion, must under the authorities 
referred to, be attributed to his failure to satisfv 
himself as to the extent of the agent’s authority 
and not to the fault of the defendant.” ; 

In 2 C. J. at pages 612-613, sec. 247, it is said: 

“As a general rule authority to sell land does 
not imply authority to rent it, to grant easements 
or licenses on or over the land, to partition the 
land or divide it into lots, to alter boundaries, to 
dedicate the land to public use unless such author¬ 
ity is expressly authorized or necessarily incident 
to the particular power conferred to reinvest the 
proceeds, to assign the land for the benefit of the 
principal’s creditor, or to organize a corporation 
to purchase the land * * *. 

“A general authority to sell real estate does not 
include authority to give an option on the prop¬ 
erty. ’ ’ 

Two cases applying the general rules above cited are 
flatly in point both on the law and the facts. Cameron 
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v. Edgemont Investment Co., 299 P. (Ore.) 698, and 
Lundgren v. Spencer, 282 P. (Wash.) 58. In both of 
these cases, like the instant case, the same system of 
sales was used, and rescission of the contracts was 
sought because of the alleged fraudulent representa¬ 
tions as to resales. In Cameron v. Edgemont Invest¬ 
ment Co., supra, the Court said at page 701: 

“Next it occurs to us that no intelligent person, 
who was purchasing a lot in a large subdivision 
where the owner was obviously endeavoring to find 
buyers for his many lots, would accept, as binding 
upon him, without inquiry, the agent’s promise 
that the owner would resell the lots for his buyers. 
It especially seems improbable to us that any in¬ 
telligent person, like the plaintiff, would believe 
that such an owner would promise a buyer re-sales 
which would bring the former no profit, but which 
would net the buyer $500.00 on an investment of 
$493.95. Especially would it be unusual for an 
owner to whom there was yet due $1,500 of unpaid 
purchase money, to make such a promise. The 
buyers might readily believe that the agent was 
the promisor, but we see nothing in this testimony 
of that convincing character required in cases of 
this kind to satisfy us that the plaintiff believed 
that the owner was the promisor.” 

In Lundgren v. Spencer, supra, Spencer was the 
owner of the lots. The Court said at page 59: 

“It nowhere appears from the record before us 
that the appellants authorized, ratified or knew of 
any promises made by the defendants, Clarke or 
Casev, to the effect that they would undertake to 
re-sell the lots, which respondents contemplated 
purchasing, at a profit to respondents. Appellants 
(Spencer) alleged in their amended answer, and 
contended on trial, that the defendant, Clarke, was 
their agent only for the purpose of finding pur- 
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chasers for their lots, and he had no authority 
whatsoever to make, or have any other person 
make, any representations such as respondents 
contended were made by him and defendant, 
Casey. It does not appear that appellants had any 
knowledge until about the time of the institution of 
this action that respondents contended that any 
such representations had been made to them prior 
to their purchase of the lots. 
*#####** 

“(1) As a general proposition, in the absence 
of facts creating an estoppel, a principal is not 
liable because of promises to re-sell made by his 
agent who has authority only to find purchasers. 
This proposition finds support in the following de¬ 
cisions of this court in which analogous questions 
were determined: Samon v. Beale, 27 Washing¬ 
ton 557, 68 P. 180; Johnson v. Williams, 133 Wash¬ 
ington, 613, 234 P. 449; 238 P. 581; Gudmundson 
v. Commercial Bank d Tea Co., 138 Washington, 
355, 244 P. 676; O’Neil v. Washelli Cemetery As¬ 
soc., 138 Washington, 566, 244 P. 990; Lemarh v. 
Power, 151 Washington, 273, 275 P. 561; 
#***###* 

i 

“(2) Granting that respondents are aged, in¬ 
experienced in business, and credulous to a degree, 
that they were the victims of ‘high pressure sales- 
menship’ methods, and that their credulity and in¬ 
experience were imposed upon by defendant 
Clarke and persons in his employ, we are unable 
to hold that appellants (Spencer) are, in law, liable 
to respondents.” 

i 

In the case at bar Reidford was a real estate agent 
engaged in the general and well known business of 
finding purchasers for real estate. He was obviously 
and actually engaged to sell lots for Baker. Those 
who dealt with him were charged with the knowledge 
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as to the usual powers of real estate agents. Common 
prudence would have dictated (and so far as Baker’s 
responsibility is concerned, those dealing with Reid- 
ford are charged with the duty of being reasonably 
prudent) that an agent for the sale of lots for one party 
was not clothed with the authority by his principal to 
make representations or promises of resale, not for 
his principal’s benefit but for the benefit of purchasers 
of Baker’s lots. We submit that upon this point, and 
aside from other considerations, such representations 
were not within the apparent scope of the agent’s au¬ 
thority and not in pursuance of, or in accordance with, 
the employment entrusted to him, or the customary 
practice of real estate agents; and that a third person 
acting in the exercise of reasonable care, prudence and 
diligence may not rely upon a real estate agent as pos¬ 
sessing such authority to bind his principal; and that 
therefore the appellants in this case are not entitled to 
the relief sought, and the lower Court should be af¬ 
firmed. 

2. That promises of resale of lots for purchasers’ bene¬ 
fit were of such a nature that appellants were not 
justified in relying upon them without first ascer¬ 
taining agent’s authority to make them. 

We now assert that the promises of resale made by 
Reidford and his sub-agents to the Bruffys were of 
such an unusual, exceptional and anomalous character 
that the appellants were not justified in relying upon 
them without first verifying the agent’s authority to 
make them by consulting with the principal, Baker. 
The appellants knew that Reidford was Baker’s agent 
for the sale of Baker’s lots. They knew, or were 
charged with the knowledge, so far as the appellants 
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are concerned, that the power to make promises of re¬ 
sale of lots for the benefit of purchasers from Baker 
was not a necessary concomitant of Reidford’s powers 
to carry out his agency to sell Bakers lots, and they 
knew, or ought to have known, that it was not the prac¬ 
tice of real estate agents to make such promises of re¬ 
sale. 


We rely upon the Cameron v. Edgemont Investment 
Company, supra, and other authorities cited above. 
The rule as to what representations by an agent a pur¬ 


chaser may rely upon is clearly stated in 2 C. J. 
204, pp 562 , etc.: 


Sec. 


“It follows from the above rules that as a gen¬ 
eral rule every person who undertakes to deal with 
an alleged agent is, by the mere fact of the agency, 
put upon inquiry, and must discover at his peril 
that it is in its nature and extent sufficient to per¬ 
mit the agent to do the proposed act, and that its 
source can be traced to the will of the alleged prin¬ 
cipal, particularly where he is dealing with an 
agent whose authority he knows to be special, or 
where it is his first transaction with the agent, or 
the circumstances connected with the agency are 
such as should put him on inquiry, as where it ap¬ 
pears from the circumstances of the particular 
business that the interests of the agent and princi¬ 
pal are necessarily adverse, or that the authority 
is of an unusual, improbable, or extraordinary 
nature. Such a person is to be regarded as deal¬ 
ing with the power before him, and must, at his 
peril, observe that the act done by the agent is 
legallv identical with the act authorized by the 
power.” | 


The case of Friedman v. Kelly, 122 Mo. Appi 278, 
102 S. W. 1066, is well reasoned on the law relating to 
the authority of an agent, a salesman, and also to the 
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duty of a purchaser from such agent to investigate the 
scope of the agent’s authority. In that case, Gately, 
salesman for Friedman, sold Friedman’s suits to 
Kelly, a retailer, by representing to Kelly that if the 
suits were not sold within a given time, the suits might 
be returned to Friedman and Kellv given credit for 
them. Gately had no authority to make such represen¬ 
tation, and in an action between the parties Friedman 
repudiated it and denied any liability thereunder, and 
was sustained therein bv the Court. The Court said 
in that case: 

“If the authoritv which the * * * salesman as- 

•> 

sumes to exercise in and about the consummation 
of the sale of such goods, is of such an unusual, 
improbable and extraordinary character as would 
be sufficient to place a reasonably prudent busi¬ 
ness-man in dealing with him, upon his guard, the 
party so dealing will not be justified in disregard¬ 
ing his senses and overlooking the real situation, 
and thereafter seek to hold the principal, upon the 
theory of the agent’s apparent authority. Under 
such circumstances, it is the duty of the party deal¬ 
ing with the agent to either refuse to close nego¬ 
tiations with him at all or first proceed to ascer¬ 
tain from the principal whether the true scope of 

his authoritv is such as will authorize the extra- 
•> 

ordinary and unusual contract proposed. 

“As a correlative of the principle which affixes 
the limitation of the rule with respect to the appar¬ 
ent authority of an agent, as above indicated, 
there is another and companion principle which 
enforces a reasonable degree of diligence upon 
those who deal with the agent in relying upon his 
apparent rather than his express authority to bind 
the principal; and that is the person dealing with 
the agent , although ever so innocent . will not be 
permitted to ignore all the precepts of common 
sense pointing contrariwise and rely exclusively 
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upon the representations and promises sof the 
agent, however unreasonable, for the law with re¬ 
spect to every relation of life not involving inten¬ 
tional fraud or malice, as we understand it, sets 
up an ordinarily prudent man as the standard by 
which the conduct and affairs of other men should 
be governed, and in consonance with this stand¬ 
ard a person dealing with an agent is required to 
act with ordinary prudence and reasonable dili¬ 
gence.” (Italics ours) 

From these fundamental principles of lav certain 
things would seem to be obvious in this case. One is 
that the alleged promises of resale were unumal and 
extraordinary on the part of an agent for th- * sale of 
real property, and not, as a matter of law, w.thin the 
scope of the agent’s apparent authority. The second 
is, that, in these circumstances, in order to hold the 
principal upon these alleged representations, the pur¬ 
chasers were bound to consult the principal if they in¬ 
tended to hold him for the promises. In the third 
place the duty owed by the purchasers was the duty of 
a reasonably prudent and careful man; certainly the 
principal cannot be held merely because the agent deals 
with a third party who is incapable of apprehending 
the true scope of apparent authority upon a subject not 
embraced within the legal scope of the agent’s appar¬ 
ent authority. If this were not true, then the responsi¬ 
bility of the principal would not be determined by the 
principal, either by the express authority given the 
agent or by the authority which he holds the agent out 
as possessing, but by the whim of the agent or the ig¬ 
norance and indifference of the third party. 

This is a sound and well established rule of law. 
Under it the plaintiffs could not, as a matter of law, 
accept blindly the unusual and extraordinary repre- 
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sentations by the agent that he would resell the prop¬ 
erty, close their eves to common sense, fail to make in- 
quiry of the principal as to whether the agent had the 
authority to make such representations, and then, upon 
being disappointed in respect to such representations, 
seek to bind the principal. This rule is applied, and 
necessarily so, however ignorant and however innocent 
the third party may he. It is a principle of law that the 
principal in this case cannot be held for the represen¬ 
tations of the agent merely because the plaintiffs in this 
case mav have ignorantlv and innocently believed that 
the alleged representations were within the scope of 
the agent’s authority, hut the principal can he held for 
such representations only if a reasonably prudent man 
acting with due diligence would have hern justified at 
regarding the authority to make- such representations 
as within the scope of the agent’s authority. 

3. That promises of resale as shown herein do not con¬ 
stitute fraud in the legal sense, and the appellants 
are estopped in equity by their own conduct. 

The reason whv such allegations do not constitute 
fraud, on the part of the appellees, are: 

That the promises of resale, and their acceptance by 
the Bruffvs, constitute a separate and different con¬ 
tract between the Bruffvs and Reidford from that be- 

* 

tween the Bruffvs and Baker. The evidence shows 

* 

clearly that the Bruffvs understood and accepted the 

terms of the contract thev were making with Baker. 

Thev elected at the same time to make another con- 
•> 

tract with Baker’s agent, contrary to Baker’s inter¬ 
ests, to resell the lots purchased for them at a profit; 
they relied throughout on Reidford to complete the re¬ 
sale agreement. These promises of resale were not 
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called to Baker’s attention by the Bruffys when they 
called at his office in August and discussed the several 
contracts between them, two months after they knew 
that Reidford and Robertson were rascals; no demand 
was made by them upon him to fulfill these promises of 
resale, such as they successfully made upon both Reid¬ 
ford and his agents some time at least after July 19th, 
six weeks after thev had learned of Reidford’s ras- 

m/ 

cality, (Rec. 65, lines 11-20); and though they knew 
they were bound to pay Baker according to his con¬ 
tract they were not a bit uneasy about their money or 
the payments they would have to make to Baker as 
long as Reidford’s organization was a going concern, 
(Rec. 66, lines 18-22). The appellants, as soon as they 
learned that Reidford & Company “went broke or went 
under,” in their desperation because of their reliance 
upon him, sought to shift the burden of Reidford’s con¬ 
tract with them over to Baker. We submit that Baker 
cannot be held liable on Reidford’s agreement with the 
Bruffys. They were perfectly contented to let their 
contracts with Baker ride, though they knew well the 
obligations imposed upon them thereby, as long as 
there was a chance of resales by Reidford for them, but 
when that chance dwindled, as they believed to naught, 
then they repudiated their contracts. 

The law clearly holds that the appellants cannot 
play fast and loose with the appellees. Upon the dis¬ 
covery in June of the fraud practiced upon them, it 
was their privilege and duty to elect at once either to 
repudiate their contracts or to affirm them. They 
could not elect to accept and adopt it from June to No¬ 
vember to see if the resales, with their accruing profits, 
would be made for them by Reidford, and then in No¬ 
vember, when Reidford “went broke,” having con- 
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eluded that they were not to have the benefit of the re¬ 
sales, rescind the contracts. That the appellants did 
affirm the contract is shown by the acceptance of the 
three resales checks from the Reidford Company for 
lots sold to their account, (Rec. pp. 199-201) and by 
the assignment of the contract of May 20th to Reidford 
on July 21, 1933, (Rec. pp. 212-213); and their demand 
upon Reidford after sixty days had expired, to make 
resales for them, (Rec. p. 65, lines 15-20). The con¬ 
duct of the appellants in entering into the contract of 
June 12th, after their knowledge of Reidford’s “ ras¬ 
cality” (supra, pp. 36-37), and on their visit to Baker’s 
office in August, can be construed only as a ratification 
of the previous contracts and a clear intention on their 
part to be bound by their contract with Baker. 

Having affirmed the contracts, with the full knowl¬ 
edge of the facts, for more than five months, it is there¬ 
after too late then to repudiate them. In Grymes v. 
Sanders, 93 U. S. 55, the Court said at page 62: 

“Where a party desires to rescind upon the 
ground of mistake or fraud, he must, upon the dis¬ 
covery of the facts, at once announce his purpose, 
and adhere to it. If he be silent, and continue to 
treat the property as his own, he will be held to 
have waived the objection, and will be conclusively 
bound by the contract, as if the mistake or fraud 
had not occurred. He is not permitted to play fast 
and loose. Delay and vacillation are fatal to the 
right which had before subsisted. These remarks 
are peculiarly applicable to speculative property 
like that here in question, which is liable to large 
and constant fluctuations in value. Thomas v. 
Bartow, 48 N. Y. 200; Flint v. Wood, 9 Hare, 622; 
Jennings v. Broughton, 5 De G. M. & G. 139; 
Lloyd v. Brewster , 4 Paige, 537; Saratoga <£ S. B. 
B. Co. v. Boive, 24 Wend. 74; Minium v. Main , 3 
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Sold, 220; 7 Rob. Prac. c. 25, sect. 2, p. 432; Camp¬ 
bell v. Firming, 1 Ad. El. 41; Sugd. Vend. (14th 
ed.) 335; Diman v. Providence, W. & 2?„ R. R. Co., 
5 R. I. 130.” 


In the case of Van Sellerpe v. Ulberg, 232 Mich. 699, 
the Court said at page 702: 


u * * * 


Fraud without damage, fallen or inevit¬ 
able, is not actionable. The loss arises from his 
acceptance of the goods. This being done with 
knowledge of the fraud, lie lias voluntarily brought 
upon himself the injury Volenti non fit injuria. 
With respect to an executory contract voidable by 
reason of fraud, the defrauded party, with knowl¬ 
edge of the deceit practiced upon him, may not 
play fast and loose. He cannot approbate and 
reprobate. He must deal with the contract and 
with the wrongdoer at arm’s length. He may not, 
with knowledge of the fraud, speculate upon the 
advantages or disadvantages of the contract, re¬ 
ceiving its benefits, and, at the same time, repudi¬ 
ate its obligations. Grymes v. Sanders, 93 U. S. 
55, 62; McLean v. Clapp, 141 U. S. 429 (12 Sup. Ct. 
29). Fraud is not actionable when the defrauded 
party, before performance and after knowledge of 
the fraud, voluntarily ratifies and exacts perfor¬ 
mance of the contract by the other party thereto.” 


In Shappirio v. Goldberg, 232 U. S. 232, at 242, the 
Court said: 

“It is well settled by repeated decisions of this 
court that where a party desires to rescind upon 
the ground of misrepresentation or fraud, he must 
upon the discovery of the fraud announce his pur¬ 
pose and adhere to it. If he continues to treat the 
property as his own the right of rescission is gone, 
and the party will be held bound by the contract. 
Grymes v. Sanders, 93 U. S. 55; McLean v. Clapp, 
141 U. S’. 429. In other words, when a party dis- 



60 


covers that he has been deceived in a transaction 
of this character he mav resort to an action at law 
to recover damages, or he mav have the transac- 
tion set aside in which he has been wronged bv the 
rescission of the contract. If he chose the latter 


remedy, he must act promptly, ‘Announce his pur¬ 
pose and adhere to it,’ and not by acts of owner¬ 
ship continue to assert right and title over the 
property as though it belonged to him. In the 
present case, some months before the beginning 
of this action, probably in October, 1900, Sliappi- 
rio learned that the conveyance did not include the 
premises, part of lot 2, in the rear of lot 28. It 
may be that the mere lapse of time in this case 
would not of itself have defeated the right to re- 


scind, as a purchaser has a reasonable time in 
which to make election of such remedy after discov¬ 
ery of the fraud, Xchieft v. Maefarland , 92 IT. S. 


101, 105, but he cannot after such discovery treat 
the property as his own and exercise acts of own¬ 
ership over it which show an election to regard the 
same as still his and at the time preserve his right 
to rescission.” 


See also: 

Pace v. Edgemont Investment Co ., 4 P. 2nd. 
(Or.) 633; 

Holmes v. Burlingliame , 6 P. 2nd (Or.) 44; 
Cameron v. Edgemont Investment Co .. 299 P. 
(Or.) 698. 


If thev affirm the contract after knowledge of the 
fraud, that precludes their right to subsequently re¬ 
scind the contract, and their onlv remedv is an action 
for damages. There was no attempt made to prove any 
damages in this case. In fact, the only evidence re¬ 
motely relating to damages was offered by the appel¬ 
lees showing that not only were there no damages, but 
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that if the appellants had carried out their contract 
they would sutler no loss, as the prices for the lots 
agreed to be purchased were all below rather than 
above the market value of the lots. (Baker, Rec. pp. 
116-118; Chute, Rec. p. 152; Jennings, Rec. pp. 132-137) 

4. A misrepresentation must be of a present state of 
facts to constitute fraud. Promises of acts to be 
done in the future cannot be actionable fraud. 

This doctrine is well settled. In Baker v. Bqker, 54 
App. D. C. 217, the Court said: 

“False representation as to matters of inten¬ 
tion, not amounting to a matter of fact, although 
it may have influenced a transaction, is not a fraud 
at law. Gage v. Lewis, 68 Ill. 604. No statement 
as to what will be done, or is intended to be done, 
in the future, constitutes fraud. Milwaukee Brick 
Co. v. Sclioknecht, 108 Wis. 457, 84 N. W. 838; 
Kitson v. Farwell, 132 Ill. 327, 23 N. E. 1024; Mur¬ 
ray v. Smith, 42 Ill. App. 548, 554; Knowlton v. 
Keenan, 146 Mass. 188, 191, 21 N. E. 313, 4 L. R. 
A. 158, 14 Am. St. Rep. 404.” 

The Supreme Court in Sawyer v. Prickett , 86 U. S. 
146, said at p. 160: 

“The law gives a different effect to a represen¬ 
tation of existing facts, from that given to a rep¬ 
resentation of facts to come into existence. To 
make a false representation the subject of an in¬ 
dictment, or of an action, two things are generally 
necessary, viz., that it should be a statement likely 
to impose upon one exercising common prudence 
and caution, and that it should be the statement 
of an existing fact. A promissory statement is 
not, ordinarily, the subject either of an indictment 
or of an action. * * * 
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^People v. Williams, 4 Hill, 9; Roscoe on Criminal 
Evidence, 362; Rannev v. The People, 22 New 
York, 413.” 

See also Furness , Withy & Company, Limited, 
v. Sutherland . et al., 58 D. C. App. 226; 

Jackson <£ Sharpe Company v. Fu?/, 20 App. D. 
C. 105. 

(c) An exception to the above rule is, that promises 
of future acts made with no intention of carrving out 
the promises does constitute fraud. 

There is no evidence in this case that both Reidford 
and Robertson did not intend to keep their promises of 
resale. They were selling lots in groups of four at 
wholesale prices. (Rec. p. 89, lines 9, etc.) in a devel¬ 
opment of ten years’ standing, and at prices that were 
lower than the prevailing prices had been for lots in 
the development; lots were selling rapidly, and there 
was no other property for sale near there on the same 
basis, as North Beach, adjoining Baker's property on 
the south, was practically sold out. It is a fair assump¬ 
tion that both of them felt and believed that, as Reid¬ 
ford said in his lectures (Rec. p. 84) soon all Baker’s 
lots would be sold, and he then would be compelled to 
resell the purchasers’ lots for them in order to stay in 
business. Martin testified: 

“ * * * It was good property * * (Rec. p. 87) 

He advised the Bruffys to buy 

“* * * from an investment standpoint,* * *. The 
price was cheap, and I thought if she bought those 
lots she could make a nice profit on them, and so 
I advised them to buy them.” (Rec. p. 88) 
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Robertson, for appellants, testified: 

« 

“I did tell Mr. and Mrs. Bruffy that I would re¬ 
sell the lots * * *. At that time I felt that they 
could resell the property for with the crowds they 
were getting there, on account of the property 
that they were buying. At the time of these trans- 
actions I made no statements to Mr. and Mrs. 
Bruffy that I knew were false or untrue.” (Rec. 
p. 96) 

In the case of Cameron v. Edgemont Investment 
Company supra , where a similar situation was under 
discussion, Clark was the agent, corresponding to 
Reidford here, and Farmer and Baker were Clark’s 
sub-agents, corresponding to Robertson and Martin, 
Reidford’s sub-agents here. There was no evidence 
adduced in that case to show that the agent and sub¬ 
agents did not honestly intend to keep the promises of 
resale; here we have the sub-agents testifying to show 
the basis for their promises, and denying that they 
knowingly made any false statements. The Court said 
in that case at pages 701, etc.: 

“* # * Neither Farmer, Baker, nor Clarke testi¬ 
fied in this suit, and hence we do not know from 
them what they planned to do about reselling the 
property. Under the above circumstances we are 
certainly justified in indulging in the presumption 
that their relationship to this transaction was 
‘fair and regular’ (Sec. 9-807, Or. Code, 1930), 
that their purposes were honest, (Maupin Ware¬ 
house Co. v. Feming, 121 Or. 531; 255 P. 606), and 
since a fraudulent intent not to perform a con¬ 
tract cannot be inferred from the mere fact of its 
nonperformance, (Dolph v. Lennon’s, Inc. 109 Or. 
336, 220 P. 161, and editor’s note 51 A. L. R. 163) 
we cannot draw any inference from the silent rec¬ 
ord that will be helpful to the plaintiff. 
*#•••#*# 
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“At the outset we remind ourselves of the well 
established rule that evidence in actions of this 
kind, to warrant a recovery, must be clear, satis¬ 
factory and convincing. Herman v. East Side 
Logging Co., 295 P. (Ore.) 960. 
******** 

“(8,9) It is, of course, elementary that the 
mere nonperformance of a promise made, or the 
failure to carry out an intention expressed, in the 
course of negotiations, is neither fraud nor evi¬ 
dence of fraud. Dolph v. Lennon’s, Inc., 109 Ore. 
336, 220 P. 161. Likewise the failure of an agent 
to perform a promise personal to himself does not 
entitle the promisee to a recission against the 
principal. Elastic Paint & Mfg. Co. v. Johnson, 
127 Or. 647, 271 P. 996; O’Neil v. Washelli Ceme¬ 
tery Ass’n., 138 Wash., 566, 244 P. 990. Hence the 
alleged promise fails as a premise for this suit.” 

We submit that the appellants have failed to meet 
the burden of proof that is upon them to show that 
there was no intention to perform on the part of Reid- 
ford and his agents, and therefore there can be no ac¬ 
tion based upon the promises of future resales. 

5. There can be no fraud without proof of damage. 

The damage suffered by the appellants, as alleged 
in the Bill, paragraph 7, Rec. p. 6, was, that the lots 
they were induced to purchase, were of a value far 
less than the plaintiffs were induced to pay. 

In the case of Southern Development Company v. 
Silva , 125 U. S. 247, an equity proceeding to set aside 
a sale, that court defined the elements of actionable 
fraud, on page 249, as follows: 

“The burden of proof is on the complainant; 
and unless he brings evidence sufficient to over- 
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come the natural presumption of fair dealing and 
honesty, a court of equity will not be justified in 
setting aside a contract on the ground of fraudu¬ 
lent representations. In order to establish a 
charge of this character the complainant must 
show, by clear and decisive proof: 

“First. That the defendant has made a repre¬ 
sentation in regard to a material fact; 

“Secondly. That such representation is false; 

“Thirdly. That such representation was not ac¬ 
tually believed bv the defendant, on reasonable 
grounds, to be true; 

“Fourthly. That it was made with intent that 
it should be acted on; 

“Fifthly. That it was acted on by complainant 
to his damage; and, 

“Sixthly. That in so acting on it the complain¬ 
ant was ignorant of its falsity, and reasonably be¬ 
lieved it to be true.” 

Justice Storey, in I Story's Equity Jurisprudence , 
Tenth Edition, sec. 203, states the rule as follows: 

“Sec. 203. And in the next place, the party must 
have been misled to his prejudice or injury; for 
courts of equity do not, any more than courts of 
law, sit for the purpose of enforcing moral obli¬ 
gations, or correcting unconscientious acts, which 
are followed by no loss or damage. It has been 
very justly remarked, that, to support an action 
at law for a misrepresentation, there must be a 
fraud committed by the defendant, and a damage 
resulting from such fraud to the plaintiff. And it 
has been observed with equal truth, by a very 
learned judge in equity, that fraud and damage 
coupled together will entitle the injured party to 
relief in any court of justice.” 

The rule to the same effect appears in I Foster's 
Federal Practice , 6th Edition, p. 808, and Pomeroy's 
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Equity Jurisprudence, 4th Edition, Section 898. This 
rule, as to the proof of damage before any recovery in 
equity, was approved in Shappirio v. Goldberg, 20 
App. D. C. 185, at 194; Eureka Dairy Compcmy v. Mc- 
Sween, 37 App. D. C. 1, at p. 8. 

In the last above case, the Court said at page 8: 

* * To rescind a sale upon the ground that 
it was induced by false and fraudulent representa¬ 
tions, and thus judicially brand the vendor as a 
fraud, is a serious matter, and a court of equity 
will not exercise such extraordinary power un¬ 
less the evidence is of a very convincing character. 
‘Canceling an executed contract is an exertion of 
the most extraordinary power of a court of equity. 
The power ought not to be exercised except in 
a clear case, and never for an alleged fraud, un¬ 
less the fraud be made clearly to appear; never 
for alleged false representations, unless their 
falsity is certainly proved, and unless the com¬ 
plainant has been deceived and injured by them 
Atlantic Delaine Co. v. James, 94 U. S. 207, 24 L. 
ed. 112; see also Shappirio v. Goldberg, 20 App. 
I). C. 193.” (Italics ours) 

There was no effort made by the appellants to show 
any damage to the appellants as a result of their con¬ 
tracts with Baker (unless perhaps it was the abortive 
attempt to introduce in evidence the assessment of the 
lots in Anne Arundel County.) The only evidence re¬ 
lating to the value of the property purchased was given 
by the aappellee Baker, Miss Chute and Jennings. 
Their testimony all shows that the price that the 
Bruffys agreed to pay for the lots was not as much as 
the market price of other lots of similar nature in the 
same property. There is no evidence to show that the 
lots thev contracted to buv were worth less than the 
contract price, or that they could not be resold at more 
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than the appellants agreed to pay, or that they ever 
tried to resell any of the lots. This burden of proof 
was upon the appellants; they have failed to meet that 
burden. The Court could not find as a fact from the 
evidence that any damage has been suffered by the 
appellants. That being so, the action fails, and there 
can be no rescission of the contract or recovery of 
damages. For this reason, the action of the lower 
Court should be affirmed. 

AYe have alreadv demonstrated that there is no evi- 
deuce that the representations as to the intended re¬ 
sale were false. 


6. The fact that there were encumbrances on the prop¬ 
erty does not entitle the appellants to a rescission 
of their contracts. 


Mrs. Bruffy is the only one who testified as to the 
representations that were made to the appellants with 
regard to encumbrances. These representations were 
made by Reidford in a lecture to the general public. 
She stated he said: 


44 The beach didn’t have nothing on it tO keep 
people from buying and building if they wanted 
to, and Mr. Baker owned it entirely by himself 
* * *. He said nothing at all about encumbrances 
on the property, and it warn’t no need of search¬ 
ing the records. He said everything was clear, 
and that was what we were told when we signed 
these papers.” (Rec. p. 67, line 23) 

In view of the inaccuracies and inconsistencies of Mrs. 
Bruffy’s testimony, we think it is a fair assumption 
that her words do not express what was actually said 
by Reidford, and that what he actually said was, that 
Baker owned the property and could give free and 
clear title to any purchaser thereof. He may have told 
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them that it was not worth while to look up the rec¬ 
ords; that Baker could give them good title, but we 
submit that such a representation by Reidford would 
not be false or fraudulent but would be true and ac¬ 
curate. 

In addition to the objection stated above to this 
changed position of the Bruffys to that taken 
bv them when thev refused to carrv out their contracts, 
there is an added objection. The Court below found in 
finding 12, (Rec. p. 51), that Gibbs L. Baker was al¬ 
ways in a position to deliver title to the lots agreed to 
be purchased, free and clear of any mortgage or lien, 
upon the payment of the agreed amounts. The fact 
is, that the Bruffys have not shown that they were in 
any degree damaged or injured by the fact that there 
were encumbrances upon the property. Baker was 
always able to deliver title, and both the defendant 
Baker and the defendant The Holland Point Realtv 
Company have tendered performance on their part 
if the Bruffys would perform on their part. This 
question was before the court in the case of Lundgren 
v. Spencer , supra. In that case the court said at page 
59: 

“(3) Respondents contend that the decree en¬ 
tered by the trial court was correct because in ad¬ 
dition to the promises to resell the lots, defendant 
Clark and his employees represented to respon¬ 
dents that there were no encumbrances against 
the property, whereas in fact the same was sub¬ 
ject to a blanket mortgage covering the sub¬ 
division, and also was subject to over $200. by way 
of special assessments. It appears from the evi¬ 
dence that the blanket mortgage on the subdivision 
contained a provision for the release of the three 
lots concerned in this action on payment of the 
sum of $500. This testimony was not disputed, 
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and it therefore appears that, as respondents owed 
a balance of approximately $2,000 on account of 
the purchase price of the lots, and as they did not, 
of course, tender the balance due and demand 
conveyance of a clear title to them, they were in 
no position to complain of the lien upon the prop¬ 
erty which was subject to release on payment of 
$500., which nowise disturbed them. Wilson v. 
Fay, 119 Wash. 88, 204 Pac. 800. ’ ’ 

This rule is a common rule in fraud proceedings: 

Freeman v. Vernier, 120 Mass. 424; 

Ely v. Stannard, 46 Conn. 124; 

Rose M. Urtz , as Administratrix of the Estate 
of Richard M. Urtz , dec. v. The N. Y. Central 
&' Hudson River R. R. Co ., 202 N. Y. 170; 

Seaman v. Becar, 38 N. Y. Sup. 69; 

Stabler v. Melvin, 89 Or. 226; 

Massey v. Crain, 12 S. C. L. 489; (1 McCord) 

Thomas v. Dickinson , 19 N. Y. S. 600. 

The case of Robb v. Crawford , 56 App. D. C. 394, is 
in point. In that case Robb was endeavoring* to have 
specific performance from Crawford pursuant of an 
agreement to exchange property. On page 396 the 
court states that the general rules of equity applied, 
and it would not enforce a contract that would work 
hardship or injustice. Crawford defended, among 
other things, upon the ground that there was a second 
trust upon the land to be conveyed by Robb, and though 
he was tendered a deed therefor by Robb, he was not 
at the same time tendered a release of the second trust. 
This Court said: 

44 (6) The contention that plaintiff should have 
perfected the release of the second trust prior to 
the trial is likewise unsound. A tender having 
been expressly waived, and plaintiff in his bill 
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having tendered himself ‘ready, willing, and able 
fully to comply with and carry out* the contract, 
the plaintiff should be allowed, before final de¬ 
cree, to clear away this incumbrance. Hepburn 
v. Dunlop, 1 Wheat, (14 U. S.) 179, 4 L. Ed. 65; 
Boone v. Mo. Iron Co., 17 How. (58 U. S. 340, 15 
L. Ed. 171; Chenev v. Libbv, 134 U. S. 68, 10 St. 
Ct. 498, 33 L. Ed. 818; Ivy*. Distilleries & Ware¬ 
house v. Blanton (C. C. A.) 149 F. 31; Md. Con¬ 
struction Co. v. Kuper, 90 Md. 529, 45 A. 197. In 
the case last cited the court observed that, if the 
result were otherwise, ‘an owner of land who has 
incumbrances upon it might pay them off for the 
purpose of giving the purchaser a clear title, and 
then not be able to enforce the contract of pur¬ 
chase, or he might be subjected to heavy costs in 
order to have his title cleared, and then not be 
able to require the purchaser to perform his part 
of the contract.’ The court further observed that 
‘the great weight of authoritv is that he is onlv 
required to be able to convey it by the time the 
decree is entered, if time is not of the essence of 
the contract, and he acts in good faith.’ 




We submit, therefore, that until the plaintiffs below 
tendered performance on their contract and demanded 
a deed, the owner was under no obligation to release 
or secure the release of the mortgage on the property 
as agreed to be conveyed, provided he was always in a 
position (as the lower Court found) to convey and give 
good title. 

7. The appellants are limited to the reasons assigned 
by them in November, 1933 for refusing to carry 
out the terms of their contracts. 

When the appellants refused to carry out their con¬ 
tracts with Baker in November, 1933, the only reason 
assigned for such refusal was, that Reidford and Rob- 
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ertson had promised to resell for them the 1 )ts they 
had agreed to purchase before Baker’s payments be¬ 
came due, and that the resales had not been made as 
promised. For this reason only they refused to make 
the contract payments to Baker and demanded the re¬ 
turn of all their money paid on all the contracts. (Rec. 
p. Ill, lines 15 etc.; p. 155, lines 12 etc.) 

The law is well settled in this jurisdiction and else¬ 
where, that where one of two parties to a contract re¬ 
fuses to perform the contract upon a stated ground, 
he cannot thereafter “mend his hold” by putting his 
refusal upon a different ground when litigation arises. 

Ohio <jc Miss. Railway Co. v. McCarthy , 96 U. S. 258. 

i 

In the case of Robb v. Crawford , 56 App. D. C. 394, 
this Court said in that case, where there was a shift in 
the causes assigned for refusal to carry out the con¬ 
tract, as follows: 

“* ' * Having thus placed his refusal to perform 
the contract upon that ground the defendant 
waived the contention he now advances. Ohio & 
M. R. Co. v. McCarthy, 96 U. S. 258, 24 L. Ed. 693; 
Gibson v. Brown, 214 Ill. 330, 341, 73 N. E. 578; 
Marshall v. Keacli, 227 Ill. 35, 47, 81 N. E. 29, 118 
Am. St. Rep. 247.” 

In Chevrolet Motor Company v. Gladding , 42 F. 
(2nd) 440, the Court said at page 445: 

“(5, 6) When a party to a contract elects to 
cancel it under one or more alternative provisions 
conferring such a privilege, he should assign his 
cause and abide by it. He cannot assign one cause 
and cancel it, then, after being sued for wrongful 
cancellation, come into court and say he may have 
erred in respect of the cause assigned, but another 
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cause does exist, and he is not liable. This court 
in Luckenbach Co. v. Grace, 267 F. 676, 679, said: 

‘But the further and equally conclusive answer is 
found in the settled rule of law that one who 
breaches his contract for reasons specified at the 
time will not be permitted afterwards, when sued 
for damages, to set up other and different de¬ 
fenses.’ Wall Grocer Co. v. Jobbers’ Overall Co. 
264 F. 71 (C. C. A. 4th Circuit); McCreary v. 
Strongman, (C. C. A.) 6 F. (2nd) 441; Robb v. 

Crawford, 56 App. D. C. 394,16 F. (2nd) 339; Ohio 
Railway Co. v. McCarthy, 96 U. S. 258, 24 L. Ed. 
693.” 

Mr. Justice Groner, in the case of Hammett v. Minor , 
so pro, based his dissent on the same general doctrine 
as above stated: 

Luckenbach Steamship Co. v. Grace , 267 F. 676, 
at pp. 678, 679, etc.; 

Fruit Growers' Express Company v. Plate lee 
Company , 59 F. (2nd) 605; 

Alabama Chemical Company v. International 
Agricultural Corp 35 F. (2d) 907. 

We submit therefore that it is too late for the appel¬ 
lants to raise the question of the mortgages upon the 
property or the failure to include the proper lots in 
the contracts. They had, or could have had by the ex- 
ercise of any diligence on their part, the full facts be¬ 
fore them, and having elected as the cause of their re¬ 
fusal to carry out their contracts, the fact that Reid- 
ford had not resold the lots for them, they cannot now 
come in to Court and shift their reason for refusal and 
“mend their hold” by stating other and different 
reasons for their refusal. 



We submit that for each of the several foregoin 
reasons the action of the lower Court, in dismissal 
the bill and assessing the costs, should be affirmed. 

Respectfully submitted, 

Horace S. Whitman, 

611 Bowen Building, 
Washington, D. C. 
Attorney for Appellees . 
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